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ADVERTISEMENT 



TO 



THE ELEVENTH EDITION. 



The Editor having been induced to undertake the 
publication of this edition of Mr, Lovelass's Work, 
feels it incumbent upon himself to state, that he has 
not in any instance altered or interfered with the original 
text, except by expunging that part of it which im- 
perfectly detailed the expence attendant upon the pro- 
curing of probate or letters of administration. The 
new matter incorporated in this edition, consists of the 
cases adjudged, both since and previous to the ap- 
pearance of the last edition ; and also of various statutes 
relating to the subject of the Treatise. These, the 
Editor has reduced into the form of notes, which are 
throughout referred to by figures. He has also cor- 
rected the Appendix, with reference to the new Stamp 
Duties, and has added a new and more copious Index. 

My 1823. 
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PREFACE 

TO 

THE NINTH EDITION. 



From the number of books which contain the science 
of our law, and the numerous applications to persons 
conversant therein, for advice concerning the title to real 
and personal estate in cases of intestacy; it is indis- 
putably clear that no selection could be made from the 
venerable pile of law-learning, more immediately useful, 
than that which relates to the estates of persons dying 
intestate ; and of this the Author being well convinced, 
was led to select the first part of this Work ; to which, 
since it was published, he has made very considerable 
additions, and copiously treated on the law relative to 
wills and testaments ; laying down the whole with such 
clearness and perspicuity, as to render the same per- 
fectly intelligible and easy of comprehension to those un- 
acquainted with the system of our law, or the phrases 
commonly used by writers thereon. 

In the first impression of this Work, entitled, " The 
** Will which the Law makes," &c. care was taken in 
explaining the different kiiids of estates and effects a man 
might die possessed of, and in what manner the law 
would operate on fidlure of his having made any dispo- 
sition thereof; shewing who would be entitled to the 
administration of his personal estate, and the method to 
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be pursued by the administrator jfor obtaining it ; and 
after the same was obtained, in what manner he should 
proceed for getting in the deceased's effects, and admi- 
nistering the same by paying debts and distributing 
the surplus to such as were entitled thereto ; likewise to 
whom the real estate would descend ; how far the same 
might be liable to the ancestor's debts ; tlie title an hus- 
band had thereto by the curtesy of England, and a wife 
with respect to dower. And herein care was also taken 
to explain the customs of the city of London and pro- 
vince of York, and to shew how those varied from each 
other, and both of them from the law of the nation in 
general ; in what manner distribution was to be made 
amongst children, some of whom had been advanced in 
their parents' lifetime ; and the effects of such advance- 
ment, both by the customs, and common and statute 
law. 

The reception, and universal approbation, this im- 
pression met with from the Public in general, and gen- 
tlemen of the profession, incontrovertibly testified its 
merit very shortly after it came out of press, in March 
1785; near fifteen hundred copies thereof being sold in 
the course of a few months afler; and the sale of three 
other editions, firom the 25th of March 1 786, to the 23d 
of January 1788, was an indisputable testimony of its 
utility, and the addition made thereto, of that part en- 
titled, " The Disposal of a Person's Estate by Will 
and Testament;" whereon, as well as on the former 
subjects, very considerable improvements having been 
made in the seventh and subsequent editions, the work 
is rendered far more extensively useful than before. 
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A PERSON'S ESTATE, 

WHO DIES WITHOUT WIEL OR TESTAMENT. 



CHAPTER I. 

OF INTESTATES.— OF AimiNISTRATION : — WHY IT SHOULD 

BE OBTAINED; AND WHO ARE ENTITLED THERETO BY 

WHOM IT IS TO BE GRANTED THE METHOD OF OBTAIN- 
ING IT. — HOW THE SAME MAY BE REVOKED. 

SECTION I* 

Of Intestates* 

There are divers kind* of^intestotes. One that 
makes no will at all; another that makes a will and exe^ 
cutors, and they refuse to act: in this case he dies quasi 
intestatus^; that is, as if intestate. But this latter is not 
that kind of intestacy here intended : for in this case the law 
does not dispose of the estate ; as here administration is to 
be granted cum testamento annexo, that is, with the testa- 
ment annexed ; and then the duty of the administrator is 
very little different from that of an executor ^ ; he being to 
adhere to the testament, which is to be his guide in disposing 
of the estate and effects of the deceased. But as the former^ 
is that which is here intended, we shall briefly take notice of 
the distinction Wentworth makes between a will and a 

2 Inst. 397. * 2 Black. Com. 504. 

B 



2 THE DISPOSAL OF A PERSON'S ESTATE, 

testament, without entering i}[i(;o a minute discussion of in- 
testacy, which would be somewhat foreign to this subject, 
and therefore sh^l be reserved fi>r a subsequent part of the 
work ^ ; it being our present design to show liow the law 
disposes of a person's estate in case he dies wholly intestate, 
and not to point out the various kinds of intestacy. — It is 
called a wijl, s^ys Tf QQt^orth, y^h^i^ thpre is aa executor ap- 
pointed ; and when there is none, it is termed a testament. 
So. there may be a will where there is[ no testament, and a 
testament where there is no will. And where a testament is 
made without an executor being named, this testament is to 
be adhered to as a guide to the administrator in disposing of 
the estate, in the same manner as where one or more execu- 
tors are named, and they refuse to act \ 



SECTION II. 

Of Administration : Why it should he obtained; and 

toho are en^Uletjt thereto. 

An administrator cannot act before letters of administration 
are granted to him ; he not being like an executor, who 
may do many acts before he proves the will; but an 
administrator may do nothing till letters of administration 
are issued ^ (1). When letters of administration are issued, 

« Seeiiost. ^ 2 Black. Com. 507. 

<i Went. "Off. Bxeo. 8. 



(1) There is a manifest distinction between the case of 
an administrator and an executor* An administrator de- 
rives his title from the Ecclesiastical Court. He has none 
until the letters of administration are granted, and the pro- 
perty of the deceased vests in him only from the time of the 
grant. An executor, on the other hand, derives his title 
from the will itself, and the property vests in him from the 
moment of the testator's death. See IVooUey v. darky 
5 Barn. & Aid., 745* 
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the penoa deputed bjr the ordinary, that is, he who granU 
the letters of administrationy to adminiBter the intestate's 
goods, shall have an action to demand and recoveri as exe- 
cutor, the debts due to the intestate ^. 

If the deceased die whoUy intestate, without making either 
will or testament, then general letters of administration 
must be granted by the ordinary to such administrator as 
the statutes of 31 Edw. Ill* c. 11. and 21 Hen. VIII. c. 5. 
direct ; and in copsequence of which the ordinary is com- 
pellable to grant administration of the goods and chattels of 
the wife to the husband, or his representatives >, that is, his 
executors or administrators, who, if the husband die bdbre 
administration taken, will be entitled ip equity, and not the 
wife's next of kin K And that the administration of the 
wife's goods of right appertaineth to her husband, is fon* 
firmed by statute of 29 Car. II. c. 3. which enacteth that 
the statute of the 22 Si 23 Car. I[. c. 10. (commonly 
called the Statute of Distributions) shall not extend to the 
estates of femes-covert that shall die intestate; but that 
their husbands may demand and have administration of 
their rights, credits, and other personal estates, and recover 
and enjoy the same ^ (2)« But if the wife was executrix to 

' Btat. SI Edir^ IIL c. 11. penonal she is possessed of vest in 

* 2 Black. Com. 504* oer husband, and her chattels real he 
^ Cro. Car. 106. I F. WilL 381. may make his own if he wilL This 

S Atk. 526. being the case with respect to the 

* llie husband has seldom oeca- wife^t chattels, in order to preserve 
sion for taking administration on the the same, as well as any real estate 
death of his wife, unless it is to re* she may be possessed of, from mis- 
cover something that appertained to fortunes that may happen to the 
the wife, which she was not possessed husband by bankruptcy or other- 
of during the marriage; for imme- wise, a settlement is usually made, 
diately on marriage idl the chattels 



(2) In a case which lately came under the consideration 
of the Prerogative Court, a person claimed administration of 
the effects of the deceased in the character (^ her husband ; 
but the nullity of the marriage being established in con- 
sequence of her mental incapacity, the court pronounced 
against the interest of the asserted husband. Brmoning v. 

B 2 
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testament, wt*out entering ipto a 
testacy, which would be somewhat 
ZTIlreiore A* be reseryed ibr a U 
work «; it being our present desxgo 

dUposes of a person's estate in case 
and not to point out the various 
called a wiU, s»ys -^ont^ortb, w 
pointed; and when there w nc 

So there may be a will where 
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are grant. 
loay do * 
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are i 



't ad- 

'Ji'dinary 
^irately (3) • 

this writ is obtained m 
. before the court 3 jf*^' 
528. And as the matter^ 
laid before the court, it murtl^ 
ill term time, when tfie court ia 
sitting. The manner of laying it 
.^ before the court is by counselTwho 
pper- moves the court on the oath of the 
. And injured party; which oath is de- 
r an in- livered to him in writing, with his 
rposes. It instructions, as preyiouslv drawn ..» 



lar 



>or an 



..J, — instructions, as previously drawn 

^estion by the by an attorney, 
injured of his - ° Star. 552. 



up 



. PhiUim. Rep. 69. And the matital right of the 
a, as administrator at law, is excluded by a limitation 
ettlement to the next of kin of the wife. Bailet/ v. 
ht, 18 Ves.49., S. C. on appeal, 1 Swanst.39. 
jj Although it is in the breast of the Ecclesiastical 
^lirt, where there is a community of perscfitis equally 
atitled, either to grant a joint or a sepsurate administration ; 
yet ceteris paribus, it prefers a jsdle to a joint administration, 
because it is infiaitely better for the esltate. For as ad- 
ministrators must join Mid be joined in: d very act, a joint 
administration would not only be ^ inccAivenient to them- 

14, 
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^ grant several administrations of several parts of 

"the intestate 0; as where a man died intestate, 

nd a brother, the ordinary had granted ad- 

** particular debts to the brother, and the 

It was agreed by the. court tliat the 

'ministration to the brother, as to 

the rest, in which case neither 

.lie ordinary meed not have granted 

.linistration to the pi^rty complaining. 

lie leave st bond of 100^. the ordinary 

dministration of 50/. to one person, and 50/, 

e cause this is an entire thing p. 

corning tlie intestate's next of kin : Among the 

^ those are to be preferred that are nearest in de- 

^' ^Q the intestate ; but of persons in equal degree, the 

^•^umafy jj^^y jjj^g which he pleases *> (4). The nearness of 

^^ 1 Roll's Abr. 908. ^ 2 Black. Com. 504. 

* 1 SaJk. 36. 



^hes ; but what is of more consequence, it must be incon- 
venient to those who have demands on the estate, either as 
creditors or entitled in distribution. Warvoich v. Greville, 
•1 Phillim. Rep. 126. See also 2 Phillira.. Rep.24!9.. And 
that court will, in no case, force a joint administration ; 
because, the concurrence of the administrators being re- 
<|uired, there might be a complete contrariety of action, and 
it would be in the power of one of diem to defeat the whole 
administration. Bell v. Tifnisivood^ 2 Phillim. fiep. 2% 
Dampier v. Cohouy ib. 55» 

(4*) Where the next of kin claiming administration stand 
in an equal degree of relationship to the deceased, and, 
consequently, none have a legal preference, the selection 
rests with the discretion of the court ; that discretion, how- 
ever^ is not to be arbitrarily or capriciously assumed, but 
to be^ a legal discretion, governed by principle and sanctioned 
by practice ; in exercismg it, the court is not to be guided 
by the wishes or £celines o£ parties, but is to look to the 
benefit of the estate, and to that of all the persons interested 
in the distribution of the property. The first duty of the 
court, is, to place it in the hands of that person,, who is 
likely best to convert it to the advantage of diose who have 
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degree shall be reckoned according to the computation of 
the civil, and not of the canon law ' ; and therefore, where 
Uiere be both parents atid children of the deceased, the 
children are entitled to the administration in preference to 
the parents, though both are in equal degtee of kindred ; 
and on failure of children, the parents are entitled >• Then 
fbllow brothers, grandfathers, uncles, or nephews, (and the 
females of each class respectively,) and lastly^ cousins, ■ » 
The half blood* is admitted to the administration as well b» 
the whole, for thej are of the kindred of the intestate, and 
only excluded from inheritances of land* Therefore the 
brother of the half blood shall exclude the tincle of thd 
whole blood », and the ordinary may grant admitiistration to 
the sister of the half, or the brother of the whole blood, at 
his own discretion ^. But if there is a brother and a sister 
of the half blood, and the sister is married, then it must be 
granted to the brothejr, and not to her and her husband ; be- 

' How the nearness of degree is ' Who the half blood are. See 

reckoned according to the Ciyil Xaw. post 

See post, " 2 Black. Com. 505. 

• 2 Black. Com. 504. "* Md, 



claims, either in paying the creditors, or iu making dis- 
tribution ; the primary object being the interest of the pro- 
perty. Where there is no material objection on the one 
hand, or reasons for preference on the other, the court, in 
its discretion, puts the administration into the hands of the 
person with whom the majority of interests are desirous of 
entrusting the estate, Budd v. Silver y 2 Phillim. Rep. 115. 
And although the wishes of creditors are not in all cases of 
weight, yet if the estate is considerable, the demands heavy, 
and the solvency in the slightest degree doubtful, they are 
entitled to consideration, 1 Phillim. 127. As between 
brothers and sisters, primogeniture gives no right against 
the wish of the majority ; but if things are precisely equal, 
if the scale is exactly poised, being the elder brother would 
incline the balance, Ifo. 125, And all other circumstances 
being equal, a man accustomed to business is preferred as ^ 
administrator, Williams v. JVilkins, 2 Phillim. 100; aiod 
so is a solvent person to one who has been a bankrupt, 
Bellv, Timsvooody ib, 22, 
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cause in effect it makes the husband administrator, who is 
not of kin to the intestate ; and if she die, the husband 
would still continue administrator, and so might possess 
himself of the whole personal estate >. 

when the right of administration devolves upon an 
infant, the ordinary is to grant administration till he arrives 
at the age of twenty-one ; because an infant cannot, before 
his full age, give bond to administer faithfully t. And as 
such an administrator is but in nature of a curator for the in-^ 
fant, and has no interest or benefit in the intestate's estate 
but in right of the infant, it has always been held discre* 
tionary in the ordinary to whom to grant it ; and therefore 
it hath been frequently adjudged, that he is not obliged, 
within the statute of Henry the Eighth, to grant it to the 
next 61[ kin, either of the deceased or the infant >. — If 
none of the kindred will take out administration, a creditor 
may by custom do it. ^nd the ordinary tnay, in defect of 
all these we have here mentioned, commit administration 
(as he might have done before the statute of Edward th^ 
Third, when the ordinary had the absolute disposal of 
intestates' effects ^) to such a discreet person as he approves 
of; or may grant him letters ad colligendum bona defuncti ; 
that is, to gather up the goods of the deceased, wltich 
neither make him executor nor administrator; his only 
business being to keep the goods in his safe custody, and to 
do other acts for the benefit of such as are entitled to the 
property of the decease^^. — If an administrator die, hts 
executors are not admrnistrators ; but it behoveth the 
ordinary to commit a new administration '• Where the ad« 
ministration is granted to two, and one of them dies, the 
administration survlyeth to him who is living ^. 

' 3 Salk. 21. ordinary of course grants admini- 

^ Godolph. 102. 5 Co. Rep. 29. stration \a such appointee of the 

- ^ Hob« 2$X* 1 New Abr. S8I. crown. 

When a. person haTJIng neither wife, * 2 New Abr. 398. 

child, or kindred, dies intestate, the >> Went. Off. Exec. chap. 14^ 

usual course is for some one to pro- ^ 1 Roll's Abr. 907. 

(sore letters patent, or other author ^ €as. Tatb. 127. 

nty from the king ; and then the 
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SECTION m. 

Where^ and hy 'whom Administration is to be granted. 

Generally the person who is to grant administration 
is the bishop of the diocese, or his officer, where the intes- 
tate dwelled «, And if all the goods of the deceased lie 
within the same jurisdiction, an administration granted by 
bim is the only proper one ; but if the deceased had bona nO' 
tabilia, or chattels to the value of one hundred shillings, or 
five pounds, in two distinct dioceses, then administration 
must be taken out before the metropolitan of the province ^, 
But if a man die upoii a journey, the goods that he then 
hath about or with him shall not be as bona notabilia^ to cause 
administration to be committed in the prerogative^. — Debts 
owing to the intestate are bona notabUia, as well as goods in 
possession \ And they shall be bona natabilia^ in that dio* 
cese where the bood or other specialties be, apd npt where 
the debtor inhabits '. So judgments pbtained in the courts 
at Westminster, upon actions laid \f\ the country, are bona 
notabilia; not where the action wai^ laid, but where the 
judgment was obtuned ; because the record is there ^. Biit 
if thp debts be only by simple contract, without specialty, 
then they are esteemed bona notabilia in the place where th^ 
debtor is ^ (5). So a bill of exchange shall be said to be 

• B Swinb. 427. this shall not be bona notabSiOy al-^ 

- ' 2 Black, Com. 509. t))ough it be assets. Went. Off; 

< Swinb. 438, 43§. The admi- Exec. 46. 

nistradon has nothing to do with *^ 1 Roll's Abr. 909* 

real estate (a description whereof see ' Jlnd, 

in page 86.) And in case lands be '^ Carth. 148. 

given by will to executors for pay- ' Went. Off. Exec 46^ 
ment of debts or legacies ; it seems 

'II''' ' ■ ■»' < ' ■ ■ I I I II ^M^— — — ^ 

(B) In indebitatus, assumpsit^ by an administrator for 
goods sold and delivered by the intestate, on an admi- 
nistration committed by the archdeacon of Berkshire^ the 
defendant pleaded in bar, that he, the defendant, at the time 
of the death of the intestate, was an inhabitant and resiant 
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bona noiabilia where the debtor is> and not where the bill is; 
for it is no^pecialty in law : for if the administrator pays 
debts upon simple contract, or suffers judgment against him, 
in such actions he may plead such payment or judgment in 
bar to an action upon a bill of exchange™. — Where one 
dies possessed of goods in London and Dublin, in such 
case the resolution seems to have been, that the archbishop 
of Canterbury, by his prerogative, was to grant administra^ 
tion of the goods in London, and the archbishop of Dublin 
for those in Dublin n. If one die in Ireland, and have 
nothing but a specialty for money, and that specialty doth 
lie in England, the ordinary of the diocese, within which the 

«" 3 Salk. 164. ° Gibs. 472. 4 Bum's Eccles. Law, 1S3. 



in the city of Oxford, which was within the diocese of 
Oxford, and that the archdeaconry and whole county of 
Berks were within the diocese of Salisbury, On special 
demurrer, because it did not appear that the defendant was 
not an inhabitant within the diocese of Salisbury, the court 
overruled the demurrer, and adjudged the plea to be good. 
Hilly ardw. Cox, Salk. 37. 747. There is evidently a mistake 
in SalkelcTs report of this case ; and which mistake is noticed 
by Lee C. J., in Griffith v. Griffith, Say. Rep. 83. The 
same case is to be round in Lord Raym. 56% where it is 
isaid, that Northey took exception to the plea, because the 
defendant did not traverse his residence in Berks within 
the peculiar. Holt C. J. '* If the debtor has two houses 
^< in several dioceses, and at the time of the death of the 
'<< debtor and commission of administration, is inhabitant and 
** resident at one of the houses, that.will exclude the juris- 
** diction of the ordinary of the diocese in which the other 
** house stood." See Selw. N. P. 749. In debt by an admini- 
strator, it appeared, that the letters of administration were 
granted by the bishop of BristeL Plea, that the plaintiff's 
intestate died on the high sea out of the jurisdiction of the 
bij^op oi Bristoii and Uiat, therefore, the letters of admini- 
Mratipn were void. On demurrer, it was holden, that the 
letters of administration were good ; for the right of granting 
them is not founded upon the dying of an intestate within a 
diocese, but upon his leaving, goods therein. Griffith v. 
Griffith^ Say. 83. 
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place id where the specialty lies, shall commit th» admi* 
nistmtion ; and i( the ordinary of another diocese grant it, 
the administration is void: and therefore the case was, a 
merchant in Ireland was bound in an obligatioa of forty 
potmdd to one J* S* in London, and the obligation was 
made in Lreland, but remained always in London^ and the 
merchant died intestate in the county of Bedford in Eng- 
land, and a bishop of Ireland did commit the administration 
to one, and the archbishop of Canterbury committed it to 
the wife of the intestate, who had the obligation; in this 
ease) the last administration was adjudged good : and it was 
there held, that the administration shall be granted by the 
ordinary of the place, where the specialty doth lie at the 
time of the death of the intestate, and not by the ordinary . 
of the place where the debt began <>• 

One by will made in England, devises an annuity in trust 
for his wife out of lands in Irdand; the testator and his wife 
and the trustees residing in England, the annuity shall be 
paid in England, and the estate bear the charge of the return. 
So if one in England gives by will a legacy out of land in 
Ireland, the legacy shall be paid in England, and in English 
money?. So where a charge was made 'on an Irish estate, 
but the settlement and will being made in England, and all 
parties living here, the money was decreed to be paid into 
court with English interest, and without deducting the charge 
of the return from Ireland ^. 

If a person die intestate having personal property in Engt- 
land and abroad, distribution must be according to the law of 
that country where he was resident when he died, of which 
further mention is made hereafter '.-^An intestate died at Jer- 
sey, and at the time of his death there was owing him 5001. 
bond debt in London* A bill was brought for a distribution 
of the 600L according to the statute of Car. II4 and the ques* 
tion was. Whether it shall be distributable according to the 
laws of England, it being fbund in the province of Canter^ 

^ dfaep. Touch. 443. 4 phtf)p8T. Earlof AngfeteOi 1 F« 

. i> Warn V. BrighMfelly 2 P. WiU. WUk. 696. 

88, '' See post. 
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bury, or according to the laws of Jersey, where the intestate 
resided at the time of his death. Held to be distributable 
according to the laws of Jersey '. So with respect to admi- 
nistration, if a person come from Jamaica, reside and die in 
England, and administration be granted here, the Judge of 
Probate in the plantations is bound thereby, and if applied 
to for administration must grant it to the same person to 
whom granted here. — One Williams resided and died intes- 
tate in England ; administration was granted in England to 
his widow, in Jamaica to his sisters and their husbands. 
Application by the widow to the judge in Jamaica, for ad* 
ministration, and refused. On appeal to the king in coun- 
cil, the sentence was reversed. Lord Chief Justice Lee, who 
then attended in council, gave his reasons, that the planta- 
tions being within the diocese of London, and subordinate to 
the prerogative of Canterbury, were therefore bound by the 
probate of that court : but lord Mansfield has since said, the 
better and more substantial teason for such determination is 
the residency* (6). 

^ P^nm V. JHporh Amb. Rep. ' JSufn v. Coie alias JUm^ 

26, Amb. B6p. 415. 



(6) The peraotial property of an intestate, wherever situ- 
ate,, must be distributed according to the law of the country 
where his domicil was, and such is primdjacie the place of 
his residence, but that may be rebutted or supported by cir- 
cumstances ; fov although the locality of the party's abode at 
ihe time of his death determines the rule of distributioo, 
yet it Biust be a stutiouary, not an occasioned residence, in 
order that the municipal institutions may attach on the pro- 
perty* Sir Charles Douglases case^ 5 Ves* 758« Brodie v. 
Batryy 2 Ves« & Bea. 131. 1 Woodd. S85. In respect to a 
domicil acquired in the East Indies^ or in any of the colo- 
nial possessions^ it is not to be distinguished from an English 
dotnieSy for those territories and islands are all, in the poli- 
tic sense of the word^ a part of the mother country, and the 
perfiional estate of an intestate domiciled in any of them is 
distributable according to the law of England^ exactly the 
same as if the party had resided and died in England. In 
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In case a person has bona notabilia both ki the province 
of York and Canterbury, administration muat be teken out 
before both metropolitans, if within the jjorisdiction of each 
there are bona notabilia in divers dioceses ; or else if in either 
of the provinces, the goods lay in one diocese, then adminl* 
stration must be taken out before the particular bishops in 



fact, a domicil in Indioy or in any of the colonies, is, in legal 
effect, a domicil in the province of Canterbury^ and conse- 
quently administration must be granted by the metropolitan 
of that province. A distinction, however, has been drawn by 
the House of Lords (and which Lord Eldon has characterized 
as very refined, 2 Jac. & Walk. 54?6,) between a person, a 
Scotsman, for instance, who goes out to the East Indies in a 
king's regiment, and dies there in the king's service ; and 
one of the same nation who goes out, and dies in the service 
of the East India Company. In the former case the original 
domicil of the party will not be changed, and his effects will 
be distributable according to the law of Scotland; but in 
the latter the domidlium originis is abandoned, and a sub^ 
sequent Indian domicil being acquired, distribution of hi& 
estate must be made in consonance with tJie law of England., 
Bruce V. Bruce, 2 Bos. & Pul. 229. n. I?. C. 7 Bro. P. C. 
230. The distinction seems to be founded on this principle,, 
that a servant of his majesty, like an ambassador, cannot be^ 
supposed to take up a permanent residence in, or to go to 
the country to whieh he is ordered animo morandij his 
/change of residence is merely temporary, in obedience to> 
and in compliance with, the commands he may receive ; and 
he is liable to be recalled at any period. But a servant of 
the company goes out with the fixed and settled purpose of 
remsdning there ; he enjoys the privileges of the place ; he 
may mean to return when he has realized a fortune, but if he 
dies in the interval, it cannot be maintained that he has not 
abdicated his original Scottish domicil. See on this subject 
Somerville v. Somervillef 5 Ves. 787. Bempde v. Johnstone, 
8 Ves. 199. Munroer. Douglas, 5 Madd. 379. In a recent 
case, where a native of England domiciled in Guernsey, died 
intestate, leaving a widow and infant children, and the widow 
was appointed guardian of the children by the royal court of 
Guernsey, and sold the property of the intestate, and in- 
vested the produce in the English funds, and afterwards came 
to England witli her children, and was domiciled there9. a 
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wbose several dioceses the goods are «• Or if the deceased 
had goods in the jurisdiction of one metropolitan^ lying in 
divers dioceses, and in the other, but in one ^ocese ; then 
administration must be taken out before the archbishop who 
has jurisdiction over the divers dioceses, and before the par- 
ticular bishop of the diocese^. — The granting of admini- 
stration of the goods of every bishop, although he hath 
not goods but in his own jurisdiction, doth belong to the 
archbishop '. 

There are certain peculiar ecclesiastical jurisdictions, 
where, by prescription or composition or other special title^ 
the granting administration of the goods of such as dwell and 
die within those places, doth appertain to the judge of that 
peculiar y. — There is the court of peculiars, which is a 
branch of, and annexed to the court of arches. It has It 
jurisdiction over all those parishes dispersed throughout the 
province of Canterbury, in the midst of other dioceses, which 
are exempt from the ordinary's jurisdiction, and subject to 
the metropolitan only >•—> Where one dies possessed of goods 
in the diocese of an archbishop, and in a peculiar of the same 
diocese, there shall be several administrations, and the arch- 
bishop shall have no prerogative, because the peculiar was 
first derived out of his jurisdiction ■• But where one dies pos- 
sessed of goods in several peculiars within the some diocese, 
in that case administration shall not be granted by the bishop 

" Went Off. Exc. 46. ^ Swinb. 427. 

^ Ibid, ' 3 Black. Com. 65. 

« 4 Inst. 385. ' Gibson, 472. Cro. Eliz. 719. 



question arose on the death of some of the children under 
age, whether the shares of their property became distribut- 
able according to the law of England or of Guernsey, and it 
was held that the law of England was to govern the succes- 
sion ; the domicil of the children being (according to the 
opinion of foreign jurists, our own law being silent on the 
subject) to follow the domicil of the surviving parent, where 
no fraudulent intention in the removal can be imputed. 
Potinger v. Wightman, 3 Meriv. 67. 
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pf the diocf^se, but by the metropolitan ;• insomuch as they 
are exempt from ordinary jurisdiction ^ (7). 

By the statute 4 Ann. c. 16* sect. 26. The power of 
granting probates of wills» and letters of administration, of 
the goods pf persons entitled to wages for work done in her 
i^«jesty*s yards and docks^ is declared to be in the ordinary 
pf the diocese^ or such other persons to whom the ordinary 
power of probates of wills or granting of administration do 
belong, where such persons shall die ; and the wages due to 
such persons shall not be taken to be bona notabilia, to foupd 
the jurisdiction of the prerogative court. 

T))ie prerogative is grounded upon this reasonable founda- 
tion s that^ as bishops were formerly themselves the admini- 
strators to all intestates in their own diocese, and as the 
present administratprs are in effect no other than their officers 
or substitutes ; it was impossible for the bishops, or those who 
acted under them, to collect any goods of the deceased, other 
than such as lay within their own dioceses, beyond which 
Ibeir episcopal authority doth not extend. And it would be 
extremAly troublesome» if as many administrations were to be 
granted) as there are diopeses within which the deceased 
had bona twtabiliaf besides the uncertainty which creditors 
MXkA legatees would be at, in case different administrators 
were iqppointed; tp ascertain the fund out of which their 
demands are to be paid. A prerogative is therefore very 
prudently vested in the metropolitan of each province, to 
make, in such cases, one administration serve for all ^. 

It has been decreed |;hat administrations committed by 

^ Gibson, 472. Swinb. 440. ^ 2 Black. Com. 509. 



(7) In a late case probate in the court of the archdeacon 
of Sudburtfi to whom the bishop panted full power to prove 
the wills of all persons deceased within the archdeaconry, was 
held good, the testator having died within the archdeaconry, 
although he was possessed of a term of years in lands lying 
within another archdeaconry in the same diocese, on the 

t round that the appointment of the bishop armed the arch- 
eacon with episcopal authority. Rex v. Yonge, 5 Mau. 
& Selw. 119. 
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the archbishopi by bis preit^tive, to one who did not die 
poBflessed of goods in divers dioceses, were merely void. But 
the more current doctrine is, that such administrations are not 
void, like those granted by a bishop, where there are bona 
notabiliaf but only voidable by sentence : because the metro- 
politan bath jurisdiction over all the dioceses in his province, 
whereas a bishpp can by no means have jurisdiction in an- 
other diocese <^ (S)*«w-^It is said, that if administratiim be 
committed in a diocese where there are bona notdUliay 
though such grant be ipsojdcto* void, yet they do not 
grant a new adinii^istration in the prerogative courts before 
they have repealed that ; and in that case they shall not be 
prohibited ^. 

Thus having treated on where and by whom a'dminiatra- 
tion is to he granted, and herewith shown the reasonable 
foundation upon whidi the prerogative is founded, and 
touched upon the doctrine of administration being void when 
granted by aa improper court ; we shall now show in what 
manilier persons inadvertently applying for probates of wim 
or administrations, are to be treated by the respective officers 
of spiritual courts when so applied to. 

As it hath been the case that many have been by appuri*- 
tors, both of inferior courts and the courts of the arch' 
bishop's prerogative, much distracted, by being diversely 
called and mimmoned for probate of wills, or to take admi^ 
Dtstrations of the goods of persons ^ying intestate, and 
thereby have been vexed and grieved with many causelessand 
unnecessary troubles and expenses: by Cftnon 92 (9)* ^^ It is 

^ 4 Bum's Eocles. Law, 184, by dispensation, ^c. the first living 

" Ipso facto void, sonifies that it is void tpjoyhcto, vis. iMtAottI aru/de- 

is void without any &creo or sen- daratory ientence, and the patroa 

tence. Aa in the case of a parson may present to it. Dyer, 275. 

obtaining two or more preferments '4 Bum's £ccles. Law, 185. 

in the diurch with cure not quaUfied 



(8) See also Vere v. Jefferies, Moor, 145. Nedham's 
CasCf 8 Rep. 195. a. 5 Rep. 29. b. ace. 

(9) This and the following canon will be found among 
those made by the clergy in a convocation holden in the 
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'^ constituted and appointed, that all chancellors, comnris- 
« sarieiB, or oificiaisy or any other exercising ecclesiastical 
*^ jurisdiction whatsoevery shall^ at the first, charge with an 
** oath all persons called or voluntarily a^^earing before 
** them for the probate of any will, or the administration of 
*^ any goods, whether they know, or (moved by any special 
** inducement) do firmly believe, that the party deceased 
*^ (whose testament or goods depend now in question) had, 
at the time of his or her death, any goods or good debts 
in any other diocese or dioceses, or peculiar jurisdictioh 
** within that province, than in that wherein the said party 
'< died, amounting to the value of 51. And if the said per- 
" son cited, or voluntarily. appearing before him, shall upon 
** his oath affirm, that he knoweth, or (as aforesaid) firmly be- 
lieveth, that the said party deceased had goods or good debts 
in any other diocese or dioceses, or peculiar jurisdiction 
^ within the said province, to the value of 5/. and parti- 
** cularly specify and declare the same, then shall he pre- 
^* sently dismiss him, not presuming to intermedcUe with the 
*^ probate of the will, or to grant administration of the goods 
*^ of the party so dying intestate. Neither shall he require 
*' or exact any other charges of the said parties, more than 
*^ such only as are due for the citation, and other process 
** had and used against the said parties, upon their further 
^* contumacy; but shall openly, and -plainly declare and 
<< profess, that the said cause belongeth to the prerogative 
** of the archbishop of that province ; admonishing the party 
*^ to prove the will, or require administration of the goods, 
** of the court of the said prerogative, and to exhibit before 
<< him, the said judge, the probate or administration under 
^^ the seal of the prerogative, within forty days next foU 
" lowing. And if any chancellor, commissary, official, or 






first year of the reign of king James the First, A.D. 1605. 
They received the royal assent, but were not confirmed by 
parliament. Hence it was holden in Middleton v. CroftSy Stn|. 
1056, that the canons of 1603 did not proprio vigore bind 
the laity. See also 1 Woodd. 48. 1 Hal. H. C. L. 33.n. 
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^* Other exercising eceleriastical jurisdiction whatsoever, or 
** any their register shall offend herein ; ' then let him be 
^ ipiojacto suspended from the execution of his office, not 
« to be absolved or released until he have restored to the 
^* party M expences by him laid out contrary to the tenor 
** of the premises ; and every such probate of any testament, 
*^ or administration of goods so granted, shall be held void 
< and frustrate to all effects of the law whatsoever. And it 
** is hereby further diarged and injoined, that the register 
^' of every inferior judge do, without difficulty or delay, 
^' certify and inform the apparitor of the prerogative court, 
*^ repairing to him once a month, and no ofitener, what exe- 
^* cutors or administrators have been by his said judge, for 
^ the incompetency of his own jurisdiction, dismissed to the 
*' said prerogative court within the month next before ; und6r 
*^ pain of a month's suspension from the exercise of his 
*^ office for every default therein." 

But it is provided that this canon, or any thing therein 
contained, be not prejudicial to any composition between 
the archbishop or any bishop or other ordinary, nor to any 
inferior judge that shall grant any probate of testament or 
administration of gpods to any party that shall volutUarilif 
desire it, both out of the said inferior court, and also out 
of the prerogative. And likewise that if any man die in 
kinere^ that is, on a journey, the goods that he hath about 
him, at that present, shall not cause his testament or ad« 
ministration to be liable unto the prerogative court. 

In respect of the prerogative court, by Canon 93., ** It 
« is decreed and ordained, that no judge of the archbishop's 
^^ prerogative shall cite, or cause to be cited ex officio ^f any 
« person whatsoever to any of the before-mentioned intents, 
<^ unless he hath knowledge that the party deceased was, at 
<< the time of his death, possessed of goods and chattels in 

> It is flo called from the power a at the complaint or request of any 

penon has, by virtue of an office, to person, but he may demand and 

do certain acta without being ap^ take it ex qfflcio at discretion, ^c* 

plied to ; as a justice of peace may Dalt 270. 
not only grant surety of the peace 

G 
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^^ Bojaae otber diocese or daaeesesy or peculiar y 
^< wsthin liiat province^ than in tliat wherein lie died^ 
'< an^ouoting to lh& value of 5L at the leasjt : and decreed 
^* and dedaredi that, whoso hath not goods in divers dioceses 
^^ to Uie said sum or value, shall not be accounted to h|ive 
** bona noiabilia. Always provided, that this clause here, 
j«< and in the former constitution mentioned, ehall not pre- 
*^ judice these dioceses, where, by composition or custom, 
^' bona notabiUa are rated at a greater sum^. And if any 
** judge of the prerogative court, or any, his surrogate, 
** bis register or i^aritor, ahall cite, or cause any person 
^^ to be cited into, his court, contrary to the tenor of the pre* 
-** mises, he shall restore to the party so cited ail his costs 
^* and charges; and the acts and psoceedings i^ that behdf 
^^ shall be held void and frustrate. Which expences, if the 
Meaid judge or register, or apparitor, shall refiise accoprd- 
** ingly to pay, he shall be suspended from the exercise 
^< of his office, until he yield to the performance thereof.*' 

IVbat has been said under tins )ie«4 respecting admibt- 
ttration, is alike applicable tq wills |ind testaments. For 
fegulariy, he that diall have th^ probate of a wiQ, in case 
where a man doth make n will, shjdi h|ieve the granting ef 
Administration of his goods and chattels in case he dies in- 
testate ^M 

SECTION IV. 

Whqithf P^son oppli^mgjbr Adminisiraiionf is to do 

h^fofe it is granted. 

The practice is not to issue letters of administration^ 
until after the expiration of fourteen days from the death 
of the intestate ; unless for special cause (as, that the goods 
would otherwise perish, or the like) the judge shall think 

* The l^yr coj^cefning thf^ rn^ft^ fft^^fier sojp, the 99m^ is to CQntmue 

is, that fiye pounds is thf sum qf yjaa^^a^; $» in the 4i)9c«9«e lof 

Valueof pptabieipbo^. But wJt^er^^ fjqniqn, it 19 IQ^ by <CQflUXisitiMU 

by composition or custom in a^ ^ JSuTP*? ^cfl^ L»Mr. 131. 
coun^, bona noUMHa tare rated at a P ^heg. iToucb. 4^3. 



%% ia dfcvoe Aem a^ooer. On Iftkiog 9ut l^?r9 of $diiii- 
aialralaon, the administrator takes aa oath) which is usually 
in this fovm : <« You shall swear, that you boliova A. B. 
*' deceased died without a will ; and that you wiU well and 
^^ truly admiaiater all aod every the goods of the said de- 
^ ceaaed, and pay his debts, aa far aa hia goods «iU extend; 
** and |hat you will exhibit a true, Ibll, and perfeel laTentory 
*' of the said goods of the deceased, and vender a tioe ac- 
count of your ^ministration into the t nv i k c<HUt of 

^ when you shall be thj9rei:(|lto required V Yott 
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also swear that you are the widow, son, daughter, nesaC of 
kin or creditor, («« mat/ ig ike ease) of the said A. B. and 
that the whole of the goods, chattels, and credits*^ he died 
possessed of, do not in yalue exceed the sum of /; 

** So help you God." 

By statute ^ & 29 Gar. 11. e. la h u etwctmif that 
all ordinaries^ as tveU tl^e judges of ike preir^atiee courts 
^Canterbury and York, as all oiker ordinaries and ecolesios* 
iiealjudgeSf an4 ever^ qfikem^ kaving potner |o eommU ad* 
ministratien of ike goods of persons d^g inte^ate, skall 
and mayy upon tkeir granting and committing of admi* 
nistration of tke goods of persons dying intettaiCf of ike 
person ^persons to nohom any administr^or^ is to ke com* 
mitted take sufficient bond tcitk two or more able si^etiesy re' 
sped bei'ng kad to the value of the estate, in ike name of tke 
ordinary > ^itk tke condition inform an4 manner JoUouangf 
mutatis, ^autandis, viom 

<< The oondition of this oUigalion is such, that if the 
<< within bounden A. B., administrator of all and singular 
** the goods, chattels, and erediu of C. D* deceased, do 
** make or cause to be made a true and perfect inventory of 
'<all and singular the goods, phattets, and credit! of the 
'^ said deceased, which have or shall come to the hands, 
<^ possession, or knowledge of him the said A. B. or into the 
** hands and possession of any other person or pensons for 

^ 4 Burn's Eccles. Law, 281. been mentioned towards the former 
<* The administration has notI)iag {ia|t qf the preceding section. 
to do with real estate, aa has abready 

C 2 
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'' him, and the same, so made, do exhibit, or cause to be 

" exhibited into the registry of court, at or before 

" the ' day of next ensuing ; and the same- 

** goods, chattels, and credits, and all other the goods, chat- 
*^ tels, and credits of the said deceased at the time of his 
^* death, which at any time after shall come to the hands or 
<< possession of the said A. 6. or into the hands and posses- 
sion of any other person or persons for him, do well and 
truly administer according to law ; and further do make, 
** or cause to be made, a true and just account of his said 

'* administration,. at or before the ■ . day of ; and all 

''the rest and residue of the said goods, chattels, and ere- 
*^ dits, which shall be found remaining upon the. said ad- 
'',ministrator's account, the same being first eicamined and 
'** allowed of by the judge or judges for the time being of the 
^•said court, shall deliver and pay unto such person .or 
^* persons, respectively, as the said judge or judges, by his 
^ or their decree or sentence, pursuant to the true intent 
''and meaning of this act, shall limit and appoint ; and if it 
" shall hereafter appear that any last will and testament. 
" was made by. the said deceased, and the executor or exe- 
" ciitors therein named do exhibit the same into the said 
^' court, making request . to have it allowed and approved 
" accordingly, if the said A. B. within bounden, being there- 
" unto required, do render and deliver the said letters of 
'^ administration (approbation of such . testament being first 
-" had and made) in the said court ; then this obligation .to 
"be void, and of none effect, or else to remain in full force 
"*' and virtue. 

This condition, as to the administering truly, according 
to law, is to be intended in bringing in the administrator's 
account, and not in paying the debts of the intestate, and 
therefore a creditor shall not take an assignment of the bond, 
and sue it, /and for breach assign non-payment of a debt to 
him, orajdevastavit committed by. the administrator; for 
that would be endless^'. — By statute 1 Jac. II. c. 17* sect 6. 

« ■ ' * 

« ! Salk. 316. - . 
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No administrator shall be cited into eourt to render an ac^ 
count of the personal estate of his intestate, otherwise than 
by an inventory thereof, unless at the instance of some per- 
son in behalf of a minor, or having a demand out of such estate 
as a creditor or next of kin ; nor shall be compellable to 
account before any ordinary or judge empowered by the 
act of 22 & 23 Car. U. otherwise than as mentioned by this 
act. — The ecclesiastical court understand no more by an ac- 
count, than some account in nature of an inventory ^ ; and 
the .ordinary, after the administrator has exhibited an in- 
ventory, cannot compel the administrator to account,, but it 
must be at the instance of the party (as one in behalf of a 
minor, or one having demand out of the intestate's estate, as 
a creditor or next of kin); and therefore the inventory and 
account are, as to the ordinary, the same thing <. 

SECTION V. 

H(rtJo and for tohat Reason^ the Adminislration may be 

revoked. 

.' If an administration is granted, and afterwards a will is 
produced and proved, the administration shall be revoked K 
— The ordinary cannot repeal an administration at his 
pleasure 1. — In the case of Sir George Sands, the father 
administered to his son, and afterwards a woman pretending 
•to be the son's wife, sued for a repeal ; but a. prohibition^ 
.was granted, because the ordinary had. an election, to grant 
it either to the father or wife, and by granting it to the 
father, had executed hispower '. But where a feme-covert^. 

' For more concerning the inven- justice, it may now also be had in 

tory, and what may be required of some cases out of the court of Chanb- 

the administrator before administra- eery, Common Fleas, or Exche- 

tion is granted, see post. quer, directed to the judge and par- 

* 3 Atk. 248. ties^of asuit in any inferior court. 

*> 2 HoU's. Abr. 907. See more 2 Black. Com. 112. It is a writ 

as to this, post. to forbid any court to proceed in any 

' Swinb. 381. • cause there depending, on sugges- 

^ A prohibition, is a writ issuing tion that the cognizance thereof be- 

properly out of the court of king's longeth not to the court, fltih* 

bench, being the king's prerogative Nat. Brev. S9. 

writ; but for the furtherance of ' Raym. 93« 
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tlmt iH) a ttiAlrtied wointoy died i&tesUte^ and the next of kin 
to her obtained admitiistralioni and the husband sued for a 
r^al, a prohibition was denied; beeattse in this case the 
ordinary had no power^ or eiectioni to grant it to any p^son 

but the husband"*. 

The rule ^eeixa to be, that an admixdstration may be 
repealed, although not aH>ilrarily> e^oopt wh^re there shall 
be Just cause fbr to doings as if the administrator should 
become lunatic, or the like t of whit!^ the temporal eouru 
are to judge. So if the hett of kfn, at the death of the in-« 
testate^ happen to be nneapable of administedng^ by reasM 
of att^nt t>t e&communieation, and the ordinary commits ii 
to another ; if he afterwards become capable, the ordinary 
may repeal the first administration, and commit it to the 
next of kin n. And the same is much more to be said where 
the administration was undue ab initio, that is, from the be- 
ginning, whether as granted to any other than the next of 
kin, or granted by an incompetent authority, or in an irregu- 
lar manner, without citing those who ought to have been 
cited®. 

Where a man died intestate, leaving a wife and a sister, 
the sister, upon the common oath, that she believed he died 
Intestate, without Wife Of children^ obtained administration. 
And in a suit to repeal it, as obtained by surprise, it appeared 
to be the custom of the court, never to grant it to the next of 
kin, until the wift^ is cited. The stster moved for a prohibi* 
tion, and insisted that the ordinary had executed his authority. 
But the court held, that the ordinary could not be said to 
have executed his authority, having never had an opportunity 
to make the election which the statute 21 Hen. VIII. c. 5. , 

gives hitn; that it was incident to every court to rectify the i 

mistakes they were led into by misrepresentation of the I 

parties : that if there were no surprise (of which the court ' 

below was judge) there ought to be a prohibition, because 
then the administration will have been duly and regularly 

» 3 Solk. 22. o Jr6fd. 

" 4 Burn's Ecclett. taiw, 2S6. 
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gtttkted; bift the#« Was i; plob surprised, a6^ tKef ^oi'e' tliey 
dei^d the prdhi&ition '.^^ It is sAid, that an administration 
may he repefaledy without aay sentence of revocation to be 
given in anj si|>iritual ctftitt, or bthe^Nrise ; as by granting a 
new administratidn ^. 

Wh6re the adn^islrat^y aft^ many goodil ftdnriniBteredy 
had his administ^^ion revoked, and it was comiAitted to B., 
wlio Sd^d the first, adrahristrator ftnr gooids unduly adminf- 
stered; itwas hetd, that (liero was no r^nedy bAtin Chancery* 
Bttt it is conceived in soeh a case as this, the second admini-i^ 
strator might maintain an acftion at law against the first, for 
money had dnd received, ori trover ^r any goods remaining 
in Kis possesion K 



^ 



CHAPTER IL 

07 THE ADMINISTRATOR- 
SECTION L 

His Pctoer % Virtue of the Administration* 

Havikg seen who «re entitled to the administration, and of 
whom it is td be obtained; and how it may be revoked; we, 
may now con»der the power the administrator has, by having 
t)ie administration thu» granted to him* Somewhat of tbis' 
W6 have ahready seen,, av that he cannot act before it is 
grtoted to him, aiid that Afitt it is, he may bring actions, as 
an executor may. — We have seen also the reason why ad- 
mmistration should be thus granted; as that the bishops. 

P 4 Burn's Ecdcs. Law, 237. ' Jacf. taw Diet. 10 edit. fit. 

4 ibB; AdttmiistmXor. 
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were formerly the admimstrators of the goods and chattel* 
of persons dying intestate, and this continued to be the case 
till the statute SI £dw. in. before mentioned was nunte*. 
But now administrators are put upon the same footing wMl 
regard to suits, and to accounting, as executors appointed by 
willy.--* Where tliere be two administrators* and one dies, 
the administration survives, and doth not cease : it not being 
Uke a letter of attorney to two, where by the death of one 
the authority -ceaseth; but is rather an office, and admini* 
stratprs are enabled to bring actions in their own namea; they 
come in the place of executors, and therefore the office sur* 
vivos '• But if there is but one administrator, and he dies, 
his executors are not administrators, but it behoves the ordi- 
nary to commit a new administration. When an admini* 
strator hath judgment, and dies, his executors (as such) may 
not sue execution of the judgment; for none shall have 
execution of this judgment but he who shall be subject 
to the payment of the debts of the first intestate*. — 
If there be two or more administrators, one of them can- 
not sell goods, or release debts (1), without the others join- 

' 2 Black. Com. 495. ' 2 Vcom. 514. 

y Ibid. 496. • 5 Co. Rep. 9. 



(1) In Mr. Sdvoyns Abridgement of the Liaw of Nisi 
Prius, (5th ed.) p. 751. is the following note. *^ In WiUand v. 
'< Fenriy £. 11 G. 2. B.R. MSS. a question arose, whether 
<< the release of one administrator would bind his compa- 
'< nion? The case was argued in £.11 G. 2. when the 
*' Court, entertaining doubts, directed a second argument. 
" The second argument was heard, Trin. 11 & 12 G. 2. 
'< when Lee C. J. expressed a strong opinion in favour of 
f< the affirmative, observing that it was extremely difficult to 
^' form a distinction between executors and administrators 
*\ upon any reasonable foundation; .and that although it had 
*\ not ever been determined at law that the administration 
*'' survived, yet having been so determined in equity, in 
*^ Adams v. Bucklandy 2 Vem. 514. and by Lord Talbot in 
** Hiuison V. HudsoHf he thought those authorities were so 
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mg; for they liave but one authority given them by the 
bishop over the: goods : which authority, being given to many 
13 Jiot te executed by all oi them joined together ^. But it is 
iribterm» in i^peet to co«>executor8 ; these being in law but 
one peivon, therefore the act of one is the act of them aU, 
and the possession of one is accounted the possession of all^. 
/ An administrator, by- virtue of his administration, hath 
interest in all the chattels, real and personal, of the intestate, 
and all the goods and chattels, either in possession or action \ 
in like manner as an executor in the goods of the testator 
deceased* And all those goods and chattels which belonged 
to the intestate at the time of his death, and which came 
to the hands of the administrator, shall be assets, or sufficient 
goods ai^ chattels, to make him chargeable to creditors, as 
executors are to creditors and legatees. But before they come 
to his hands he is not chargeable «, as we shall see more of 
hereafter. ^-— An executor or an administrator shall regularly 
charge others for any debt or duty due to the deceated, as 
the deceased himself might have done; and the same 
actions the deceased might have had, the same actions, for 
the most part, the executor or administrator may have also. 
But an executor or administrator shall not charge another, 
or have any action against him for a personal wrong done 

b Lord Bacon's Tracts, 162. <* For the particulars of these, see 

1 Atk. 460. post. 

. c SwiDb. S28. « Wood's Inst, new edit. 339. 

^ See post. 



'* Strong, that they ought not to be departed from. The 
*< other Judges were inclined to the same opinion, but as the 
** case was new, and of general consequence, they ordered 
<< it to be argued again. According to Sir John Strange, 
</ M. R. in Jacomb v. Hanvood, 2 Ves. 267. the case was 
" decided in the affirmative afler the third argument ; but 
<' from a MS. note in my possession, it appears to have been 
** compromised before the third argument took place. In 
" Mr. J. Gundry^ MS. note, 13 Gundr. 33. a. it is said to 
" have been adjudged for defendant ; that is, that therelease 
** of one administrator did bind his companion." 
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to thef testator, when tte wrong doa^ to his perfeon, or 
tlMC which is his, is of that muxte fot which damaged only 
ate to be recov^ed: and therefore an executor or adi^ 
itiifiistrator csmot sue atiother for beating or i^^onnding of 
the deeeftsedt. 

In actions inerelj personal^ atisrag ea Miefa^, for wrongs^ 
actually done or Committed by the fefendazit, as trespass, 
battery and ftlttnder, the rale is actio perionalis moritur earn 
peraanuy that a personal action dies with the person i and it 
neter shall be revived, either by or against the executors, or 
other representatives. For neither the exeoitorS of the^ 
plaintiff have received^ nor those of the defendant have com-* 
ttiitted in their own personal capacity, any manner of wrong 
or injury (2)« But in actkns atisilrg ex contraetki by breach 

8 Shep. Touch. 459'. 

(2) Executors and administrators being the represen- 
tatives of the temporal property only, that is, the debts and 
gdods of the deceased, but not of their injunes, it seems 
to follow, that their right of maintaining an action in the 
cases of a personal irrong arising out of the breach of 
an express or implied contract, depends upon whether 
there has been an injury to the personal estate of the 
testator or intestate, or whether the damage consisted only 
in previous personal sufiering. In the latter case, where 
the injury afiects the life or health of the deceased merely^ 
as if it arise out of the unskilfulness of a medical pi^ac- 
titioner, or the cause of complaint be the imprisonment of 
the party brought about by the negligence of his attorney ; 
these, although breaches of the implied promise, by the 
persons employed to exhibit a proper portion of skill and 
attention, cannot be made the foundation of an action by a 
personal representative. So in the case of a personal 
wrong arising out of the breach of an express contract, 9& a 
promise of marriage, an action will not lie by an admi- 
nistrator, unless the intestate had actually been aamnified in 
her property by reason of the breach of the contract. 
Chamberlain v. William^an^ 2 Mau. & Selw. 408. But if 
the wrongs hav6 operated to the temporal injury of the per- 
sonal estate ; as, for Example, if, in the instiince last dted» 
the loss of marriage occasioned a strict pecuniary detriment 



WHO DISS WITHOUT WILL OR TBITAMBNT. 27 

df promise and the like* where the right descends to the re*' 
presentatives of the plaintiff, and those of the defendant have 
assets to answer the demand, though the suits shall abate by 
the death of the parties^ y^t they may be revived againsti or 
by, the executors or administrators; being indeed rather ac^ 
tions against the prope)rty^ than the person, in which the 
executors^ sr adminisiratorSy have now the same interest that 
the testator or intestate had before^* 

By the statute SI Edw* III. before mentioned, admini- 
strators shall have an action to demand and recover, as exe- 
cutors, the debts due to the intestate* So if a man take 
from the executor or administrator the goods of the de- 
ceased, for this they must bring their action at common law ; 
for they cannot sue for the goods of the deceased in a court 
ecclesiastical ^ And tenants may be sued at the common 
law by executors or administrators for rent behind, and due 
to the testator or intestate in his lifetinle^ or at the time of 
his death ; and they may for the same distrain the land 
charged with the rent '^ ; and where the testator or intestate, 
is tenant for life only, hia executors or administrators may 
have an action at law for tent that did not become due till 



* S Black. Com. 303. ^ Svrinb. 18. 

> Swiub* 18. lOMod. ai. 



»* III 



to the intestate, theti, in respect to that detriment, the 
administrator would have become legally privy to the 
injury, and an action bottomed on the promise would have 
been sustainable by hinu Id* ibid* In like manner, if a 
person contracts with a coach proprietor to be safely and 
securely carried from one place to another, and through the 
negligence of the servant of such proprietor the coach be 
overturned, in consequence of which the passenger so con- 
tracting dislocates or fractures a limb, and owing to his con- 
finement in procuring a cure, his personal property sustains 
an injury; although he, during his life, might sue the 
proprietor in assumpsit or tort, still his representative may^ 
alter his death, maintain an action on the contract to carry 
him safely, and recov^ damages for the injury which has 
accrued to his estate from tlie breach thereof. Knights 
V. Qjuarles^ 4« B. Moore, 541. 
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the death of such testator or intestate, as will be shewn 
after we have pointed out some particular rents that, being 
due to the testator or intestate in his lifetime^ may be 
obtained by the executors or aditiinistrators, by action at 
law or distress. 

By the statute 32 Hen. VIII. c. 37. sect. 1. afler reciting 
that by the order of the common law, the executors or admi- 
nistrators of tenants in fee-simple, tenants in fee-tail, and te- 
nants for term of life, of rent-services, rent-charges, rent- 
seeks^ and fee-farms, had no remedy to recover such arrears 
of the said rents or fee-farms as were due unto the testators 
in their lives, nor yet the heirs of such testator, nor any per« 
son having the reversion of his estate after his decease : it is 
enacted, that the executors or administrators of tenants in 
fee-simple, tenants in fee-tail, and tenants for term of life, 
of rents-services, rent-charges, rent-seeks, and fee-farms, 
unto whom any such rent or fee-farm be due, shall have an 
action of debt for such arrears against the tenants who 
ought to have paid in the lifetime of their testator, or against 
their executors or administrators; or may distrain for the 
arrears on the land, or other hereditaments chargeable, 
therewith (3), so long as the lands, or other hereditaments, 
continue in the seisin or possession of the tenant in de- 
mesne ; who ought immediately to have paid the rent or fee-^ 
farm, or the seisin or possession of any other person 
claiming only from the same tenant, by purchase, gift, or 
descent, in like manner as their testator might have done. 

Tenants in fee-simple, fee-tail, or for term of life, are 
those who hold any messuages, lands, or tenements, in fee* 
simple, fee-tail, or for term of life i; and as they may hold 

'2 Black. Com. 59. 

(3) In avowing for rent under this statute, it has been 
held, that the avowant need not set out the title of the 
testator or intestate, nor shew that he was entitled to dis- 
train. Meriton v. GUbee, 2 B. Moore, 48. Martin v. Burton, 
3 B. Moore, 608. See also Lingham v. Warren^ 4 B. 
Moore, 409. . . 
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any messuages, lands, or tenements, in this manner, so thej 
maj rent-service, rent-charge, rent-seek, and fee-farm or fee- 
farm rent; which are called incorporeal hereditaments, as 
being a right issuing out of a thing corporate, though not 
the thing itself, but something collateral thereto, which may 
be lands or houses ■. RenUseroice is so called, because it 
hath some corporeal service incident to it, as at the least 
fealty, or the feodal oath of fidelity. For, if a tenant holds 
his land by fealr^, and ten shillings rent ; or by service of 
plowing the lord's land, and five shillings rent ; these pecu- 
niary rents, being connected with persomll services, are 
therefore called rent service *. A rent charge is where the 
owner of the rent hath no future interest or reversion ex- 
pectant in the land ; as where a man by deed maketh over 
to others his whole estate in fee-simple, with a certain rent 
payable thereout, and adds to the deed a covenant or 
clause of distress, that if the rent be arrear^ or behind, it 
shall be lawful to distrain for the same. In this case the 
land is liable to distress, not of common right, but by virtue 
of the clause in the deed : and therefore it is called a renU 
charge; because in this manner the land is charged with 
a distress for the payment of it «. Reni^seckj reditus mccus, 
or barren rent, is in effect nothing more than a rent reserved 
by deed, but without any clause of distress p. AJee^farm 
rent is a rent-charge issuing out of an estate in fee ; of at 
least one-fourth of the value of the lands, at the time of 
the reservation : for a grant of lands, reserving so con- 
siderable a rent, is indeed only letting lands to farm in fee- 
simple, instead of the usual method for life or years ^. 

The word demesne^ or as it is sometimes called, demeiney 
or demaiuy is oft-times used for a distinction between those 
lands that the lord of the manor hath in his own hands, or 

."* 2 Black. Com. 20. true meaning of fee-farm, is a per- 

" Ibid. 42. petual farm or rent; the name 

* iMd. being founded on the perpetuity 

P Ibid. of the rent or service ; not oo the 

<i Ibid^ 43. The learned author quantum. Co. Iitt.144. Note 5. 

of the Notes on Co. Litt. sajrs, the 1 3 Edit. 
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in thQ hfM^cls of bi9 )^ssQ?9 demisfi4 ftt « ruck-reDti iu)<l 
8uc|i other la^49 AppeF(;ftinii)g to th^ xidwor w]iich belong 
to free or qopy-hQlder9» But th tenant in demesne brfore 
ipeotioned, sigoifi^Q tbe persoa seised o? posneffsed of the 
ioh^ritfmc^. 

By Stot- 8. of the atntutq la9t wientio«ed, it is provided, 
th9t the seme shidl do| e^^tend lo my mnoor or lordship i? 
Wales, wherehf thp inhahitftnts have used to pay to every lord 
or owner thereof, at his first entry into the same, my sim 
for the redemption and dischargo of all duties and penalties* 
wherewith theinhabitaiils wesre ehargeahle to any of the 
Iprd's ancestors* 

Si^T. S, If any man shall bayei in right of his wife, my 
estate In fee-simp!e, fbe-tail, or for term of life, in any rents 
or fee-farms, and the same to be dne and unpaid in |he 
ifife's life ; the husband, after the death of his wifb, his 
executors and adminisUrators, shall have aotion of debt for 
the arrears, or may distrain for the same, as he might have 
done jf his wife had been living. 

Sect. 4^ If any person shall have any rents or lee->farms, 
for term of life of any other person, and the same {>e due 
and unpaid in the life of suph other person, and he die ; be 
to whom the same was due, his ei^equtors or adminis(rators» 
may have an action of debt against the tenant in 4em^9ne% 
who ought to have paid tbe same when it was first due* his 
e^^ecutors and administrators ; or ms[y distrain for the same 
upon suqh lands mi^ tenements out of whieh the ss^d rents or 
fee-farms were issuing and payable ; in like manner and 
form as he might have done, if sueh person, by whose death 
the aforesaid estate in the said rents and feenfarms was de- 
termined and e^fpired, bad been in full life. 

Hence we may perceive that e3(ecutors and administrators, 

by action at law, or distress, are enabled to obtain rent 

which was due to their testator or intestate ; and as to per* 

sons who hpld estates for term of life only, usually termed 

tenants for life, the executors and administrators of whom 

are now enabled to recover, by an action at law, rent which 

did not become due in the lifetime of their testator or in- 

14 
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testate ; and as concerning those tenants for life, mention 
kaving lately been made, and in different parts of this work 
divers of them described, whereto we shall refer for a 
forth^ description of them ' ; here we majr observe that 
lessees of tenants for life, before the making of the statute 
we are about to mention, had at the common law a most un» 
seasonable advantage ; for, at the death of the lessors, these 
uaderi-tenaats, the lessees, might if ihey pleased quit the 
premises 9^d, pay no rent to any body for the occupation of 
the land since the last quarter day, or other day assigned for 
payment of rent *• To remedy which by statute 1 i Geo. II. 
c. 19. (wherein it being recited, that wheie any lessor, 
or landlord having only an estate for lifQ, in lands, tena^ 
ments, or hereditaments demised, happened to die before of 
on the day on which any rent was reserved or made payable, 
such rent, or any part thereof, was not by law recoverable 
by the exe<?utor8 or administrators of such lesser or [and^ 
lord: nor was the person in reversion entitled thereunto^ 
any other than for the use and occupation of such lands, 
tenements, or hereditaments, from the death of the tenant 
for life ; of wl^ich advantage had been often ta)cen by tlie 
under-t^nbnts, who thereby avoided paying any thing for 
the same) ; it is enacted, that where any tenant for life shall 
happen to die before or on the day on which any rent was 
reserved or made payable, upon any demise or lease of any 
lands, tenements, or hereditaments, which determined on 
the death of such tenant for lifb, that the executors or 
administrators of such tenant for life, shall, in an actioq 
upon the case, recover of such tenant or under-tenants of 
such lands, tenements or hereditaments : if such tenant for 
life die on the day on which the same was made payable, 
the whole, or if before such day, then a proportion of 
such rent, according to the time such tenant fpr life lived 
of the las^ year or quarter of a year, or other time in which 
the said rent was growipg dup, piling all just allowances. 

** Texumts for life are those who tenants by the curtesy of England 

hold aniy mes^ag^, l^i^ds ^r tone- and tenfuits in dower m^ ^ tfipfied 

mentjGf, tor term of life. Thos^ may tenapts for life, 
be created by deed or grant. And • 10 Co. Rep. 197. 
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To the end that a due regard be had to creditors, by the 
statute 22 & 23 Car. II. c. 10. called the Statute of Distri- 
butions, as was mentioned in the second section of the fore- 
going chapter ; it is enacted, that no distribution of the 
goods of any person dying intestate be made, till after one 
year be fully expired after the intestate's death. — — An ad- 
ministnttor, as well as an executor, is allowed, among debts 
of equal degree, to pay himself first, by retaining in his 
hands so much as his debt amounts to. So^ if a person in- 
debted to another, make his creditor or debtee executor, or 
if. such creditor obtains letters of administration to liis 
debtor, in these cases the law gives him a remedy for hts 
debt^ by allowing him to retain so much as will pay himself, 
before any other creditors whose debts were of equal degree. 
This is a remedy by mere act of law, and grounded upon 
this reason ; that the executor cannot, without an apparent 
absujfrdity, commence a suit against himself as representative 
of the deceased^ to recover that which is due to him in his 
own private capacity: but having the whole personal estate 
in his hands, so much as is sufficient to answer his own de- 
mand is, by operation of law, applied to that particular pur- 
pose. Else, by being made executor, he would be put in a 
wors^ condition than all the rest of the world besides ; for, 
as he can commence no suit, he must be paid the last of any, 
and of course must lose his debt in case the estate of the 
testator should prove insolvent, unless he be allowed to re- 
tain it. But the executor shall not retain his own debt, in 
prejudice to those of a higher degree ; for the law only puts 
him in the same situation, as if he had sued himself as exe* 
cutor, and recovered his debt ; which he never could be sup- 
posed to have done, while debts of a higher nature subsisted. 
Neither shall one executor be allowed lo retain his own 
debt in prejudice to that of his co-executor in equal degree ; 
but both shall be discharged in proportion ^ (4). The 

< S Black. Com. 18. 



(4) If two persons be jointly and severally bound in an 
obligation, and one of them appoint the executrix of the 
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power tlie administrator has, in favouring and preferring 
creditors in the course of paying debts, will be seen here- 
after »; together with some other powers he has vested in 
him. 

SECTION 11. 

T%e Particulars of fnhai the Administrator is interested in 

by virtue qfhis Administration. 

Having shewn that the administrator, by virtue of his 
administration, hath interest in all the chattels, real and per* 
sonal, of the intestate, and all the goods and chattels either 
in possession or action; we come now to consider what 
these are in particular, 

V See post. 



obligee his executrix, and die leaving assets, she is not 
compelled to resort to an action against the survivor, but is 
entitled to retain for the debt. Com. Dig. tit. Administra- 
tion, c. i. Hob. 10. S Bac. Abr. 10. 2 Lev. 78. So if A. be 
indebted to B. and C. by several bonds, and die, andD. take 
out administration to A. and afterwards B. die, having ap- 
pointed D. his executor, he may retain effects of which he 
IS possessed as administrator of A. to satisfy the debt due 
to nim as executor of B. 11 Vin. Abr. 261. 2Brownl. 50. 
And if administration granted to a creditor, be afterwards re- 
pealed, at the suit of the next of kin, such creditor may retain 
against the rightful administrator. 11 Yin. Abr. 265. 1 Salk. 
38. In an old case the court inclined to think, that an ad- 
ministrator might plead to an action of debt or bond, aretainer 
in satisfaction of a bond conditioned for the payment of 
money to trustees for the use of the administrator. RockeUy 
v. Gddolphin, 2 Show, 403. S. C. T. Raym. 483. However 
the right of retainer is only admitted at law in cases in which 
the debt either is or has been a legally existing debt, for if 
it be a mere equitable debt, a court of law will not, in re- 
spect of it, permit the right to be exercised^ JPe Tastet v« 
Shavoy 1 Bam. & Aid. 664. An executor is allowed in 
equity to retain for his whole debt as against other creditor^ 
of the same degree. Musson v, May^ 3 Ves. Sc Bea. 194, 
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Chattels ccHnprehead all goods, moveable and immove- 
^able; except such as are in the nature of freehold or parc^ 
<of it, and this word by the common law extends to all 
moveable and immoveable goods. But estates of inherit- 
ance 7, or freehold % cannot by the common law be termed 
^oods and chattels. > Chattels are . either personal or real. 
Personal, as household stuff, goods and wares in a shop ; 
carts, ploughs, horses, oxen, sheep and the like ; and these 
are called personal in two respects ; one because they belong 
immediately to the person of a man ; the other, for that 
being any way injuriously withheld from him, he hath no 
other remedy to recover them but by personal action. Chat- 
teU'veal, are such as either appertain, not immediately to 
the person, but to some other thing by way of dependency ; 
as a box with charters of land, or such as are issuing out of 
some immoveable thing ; as a lease, or rent for a term of 
jears :. and chattels-real concern the reality, lands and tene- 
ments, interests in advowsons in statutes merchant, and the 
like ^ But fishes in a pond, conies in a warren, deer in a park, 
pigeons in a dove-house, where the testator, or intestate 
.had the inheritance, or but for life, in the pond, warren, 
park, and dove-house, are not chattels at all, nor go to the 
•executor or administrator ; but to the heir with the inherit- 
ance : and therefore they are not to be put into the inventory 
of the goods and chattels of the party deceased. But if the 
testator or intestate have any tame pigeons, deer, rabbits, 
, pheasants, or partridges, they shall go to the executors or 
administrators ; and though they were not tame, yet if they 

^ For the particolara concerning life; only when he holds the estate 

' estates of inheritance, see post. by the life of another, he is usually 

' Estates of freehold are either of called tenant pur atiter vie. 2 Black. 

Inheritance* or not of inheritance, Com. 104. 120. A lease for 99 

and these not of inheritance are but years, determinable upon a life 

for life only. Estates of freehold, or lives, is not a lease for life to 

not of inheritance, may be created make a freehold; but a lease for 

4>y deed or grant ; as -where a lease years, or chattel determinable upon 

is made of lands or tenements to a life or lives ; and an estate for 1000 

man to hold for the term of his own years is not a freehold, qr of so high 

If ie or for that of any other person, a nature as an estate for h'fe. Co. 

or for more lives than one : in any Litt. 46. 

of which cases he is styled tenant for * Co. Litt. 118. 
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were kept alive in anj roomy cage, or such like place: so 
fish in a trunk ; also jroung pigeons, though not tame, being 
in the dove-house^ and not able to fl j out K Also hounds, 
greyhounds, spanids, and die like, as they may be valua- 
ble, and nuiy serve not only for ddight, but for profit, shall 
go to the executors or administraiors ^* And they shall have 
aO leases for years, though they may be for 1000 years ^, 
and all lands extended on any judgment, statute, or recog* 
nizaiice, and all arrears of rent due at the death of the tes- 
tator, or intestates the latter being treated on in the pre- 
ceding section. Likewise securities for money belong to 
executors and administrators ^. And they shall have all 
estates |mr auier vUy that is, estates held during the life of 
another, bs before mentioned. These being distributable by 
the statute 14 Geo* IL c. 20, shall, iHiere a man dies intes- 
tate, and they were not made to him and his heirs, be dis- 
tributed in the same manner as his personal estate ; hut it 
tt odierwise if made to the intestate and his heirs. 

Com sownvrill also go the executor or administrator, and 
not to the heir, so also will hops, thou^ not sown, if planted, 
and safion and hemp '. This being what is usually styled 
emblements, the doctrine of which extends not only to com 
sown, but to roots planted, or other annual ardficisd profit \ 
as clover, saint-foin, and the like, which was sown by the 
deceased K But it is otherwise of fruit-trees, grass, and the 
like; which are not planted annuaUy at the expence and 
labour of the tenant, but are either the permanent or natural 
profit of the earth K So these latter go to the heir, and not to 
the executor or administrator. And Mr. Wentworth thinks, 

b 4 Bum's Ecdes. Law, 240. miaes without leave in writitigf oq 

c Ibidm pain of forfeiting the lease, the ad- 

* Fits. Nat. Bier. 120. — Anez- minisCntrix of the leaaee cannot nn- 

ecotor or adndnistntar, having a derlet without incarring a forftitore. 

leasee wUdi wai gnmted to the tea- « 4 Bum's Ecdes. I«w, 242. 

tasor or IntfutatPj shonU attend to Law of Test. 341. 

' S Bro. Cha. B^. 80. 



tamed dKTCin; for if aleaae eontain s 4 Bom's Ecdes. Ijnr, 242. 

a^nmso that the kaneandhisadmi- ^ 2 Bladu Com. 123. 

nistntors shall vat ttt, let, or MtigH, ' 4 Bum's Ecdes. Law, 242. 

r, the whole or p«t of the pre- ^ 2 Blade. Com. 123. 

B 2 
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that roots in gardens, as carrots, parsnips, turnips, skirrets, 
and such like, (which he says may be of value in gardens 
•about London, and some great towns, ) shall not go to the 
executor, but to the heir, because they cannot be taken 
without digging and breaking the soil'. But it seems very 
clear by Lord Coke™, and Sir William Blackstone <>, that 
these shall go to the executor or administrator, and not 
to the hein 

If a man seised for life, or in fee, or tail, in his own right, 
or in the right of his wife, and sows the ground with corn, 
but. dies before it is ripe, his executors or administrators shall 
have it, and not the wife or heir: but grass ready to be cut 
Ibr hay, apples, pears, and other fruit on the trees, shall not 
go to the executors or administrators* And the reason of the 
difference is, because the. former comes not merely from the 
soil, without the industry or ^manurance of man, as the latter 
doth. And if the wife had a lease for years, as executrix, 
and the husband sows the ground with corn, and dies before 
it iff ripe, the corn shall go to his eKecutors or. administrators, 
or at least, so much as is more than the yearly rent of the 
iand : but if the husband and wife were the joint tenants of the 
land, she shall have the com, and not his executors «• And 
if a parson sows his glebe land, and dies before severance, 
and after his successor is admitted, instituted, and inducted, 
before the corn is cut, it shall go to the executors or admi- 
nistrators of the deceased, who must pay the tithes thereof, 
Jto the successor ^ (5). 

* Went. Off/Ezec. 62. « Law of Test 342. 

« Co. Litt. 55. c 4 Bum's Eccles. Law, 243. 

"2 Com. 122. 



(5) The general rule of law applicable to cases of this de- 
scription is, that where a tenant of land has an uncertain 
interest, which is determined either by the act of God or 
the act of ano^er, there he shall have emblements; but that 
is not so when the tenancy is determined by his own act. 
That is laid down in a variety, of instances, which will be found 
in Comyn's Digest, Tit. Biens, G. 2. As where the lessee 
surrenders, or a woman who is tenant durante viduitate mar- 
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" Things that are affixed to the tenement, and are made 
parcel of the freehold, belong to the heb^ and not to the 
executor or €tdministrai(yr ; as the glass annexed to the win- 
dows of the house, which is parcel of the house, and shall 
descend as parcel of the inheritance to the heir, and the 
executors or administrators shall not have it. And although 
the lessee himself, at his own cost, cause the glass to be 
put into the windows, yet, the same being parcel of the 
house, he cannot take it away afterwards, without dan- 
ger of punishment for waste*' Neither is there any mate- 
rial difference in law, whether the glass was annexed to 
the wiiidow with nails, or in any other manner, either by the 
lord or by the tenant ; for being once affixed to the free- 
hold, the same cannot be removed by the lessee, but shall 
belong to the heir, and not to the executors or adminp' 
sirators **• So in respect to wainscot, this being annexed 
unto the house, either by the lessor or by the lessee, is parcel 
of the house. And there is no difference whether it be 
affixed with great nails or little nails, or by screws or irons 
thrust through the posts or walls of the house ; for how- 
soever it be affixed, either in manner aforesaid, or in any 
other manner, it is parcel of the freehold ; and if the exe- 
cutors or administrators shall remove it, they are punishable 
for the same ** : and not only glass and wainscot, but any other 
such like thing affixed to the freehold, or to the ground, 
with mortar and stone ; as tables dormant, leads, mangers, 
and such like; these also belong to the heir, and not to 
the executor or administrator^. As do also mill -stones. 



4 Swinb. 421. • Ibid, 

' Ibid. 



ries, or the estate determines by forfeiture, condition bro- 
ken, &c. In all these cases they are not entitled to emble- 
ments. See also Co. Litt. 55» b. ; and on the same principle 
a parson, who resigns his ' living, is not entitled to emble- 
ments. Bulwer v. Btdwer^ 2 Bam. & Aid. 470* 
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anvils, doors, keys, window-shutters ; none of these bding 
chattels, but parcels of the freehold, or thereto pertaining, 
shall not go to the executors ' or administrators^ 

An executor taking away a fui:nace which was set up in 
the middle of a house, and not fixed to any wall, the 
heir brought an action of trespass against him, and it 
wtis adjudged for the heir, that this should go as part 
of the freehold and inheritance ta the heir. But in the 
case of Datf and Austin^ Walmsley said, that Lord Dyer's 
opinion was, that where the furnace is not affixed to the 
wall the lessee might within his .term, take it away ; 
but not if it was fixed to the wall, for there it would 
strengthen the house"* — Pictures and glasses, though, ge- 
nerally speaking, not part of the freehold, yet if put 
up instead of wainscot, or where otherwise wainscot 
would have been put up, shall go to the heir; for the 
houae ought not to come to the heir maimed or dis- 
figured ^. But in the case of Haroey and Harveyy M. 14. 
'Geo. II. in trover by the executor against the heir, it was 
held by chief justice Lee, that hangings, tapestry, and 
iron backs to chimneys, belonged to the executor ; who 
'recovered, accordingly against the heir. And the law seems 
now to be held not so strict as formerly ; and if these things 
can be taken away without prejudice to the fabric of the 
.house, it seems that the executor or administrator shall have 
.them ; as tables, although fastened to the floor ; furnaces, 
if not made part of the wall, grates,iron ovens, jacks, clock- 
cases, and such like, although fixed to the freehold by nails 
or otherwise y. 

In the case of Latoton and Lauoton^ 1743, the question 
was, whether a fire-engine, set up for the benefit of a col- 
liery by a tenant for life, shall be considered as personal 
estate, and go to the executor ; or fixed to the freehold, and 
go to a remainder mau^ For the plaintiff (who was a cre<^ 

^ Went. OiF. Exec. 61. ^ A remainder man, is he who 

^ Iaw of Test. 342. has the estate by yirtue of some li- 

X JUd, mitation, made either by will or 

y 4 Burn's Eccles. Law, 244. deed. As if a man seised in fee sim- 
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ditor of the tenant for life) evidence was read, to prove that 
the fire-engine, was worth, to he sold, 350^. and that it is cus- 
tomary to remove fire-engines. And it was urged, that the 
testator had died greatly in debt ; and it would be bard, 
when he had been laying out his creditor's money in erect- . 
iag this engine, that they should not have the benefit of it, 
but that the strict rule of law should take place. And it 
was compafed to the case of a cyder-mill, which is let id 
Viery deep into the ground, and is certainly fixed to the free- 
hold ; and yet lord chief baron Comyns, at the assizes at 
Worcester, upon an action of trover brought by an executor 
against the heir, was of opinion, that it was personal estate, 
and directed the jury to find for th& executor. And lord 
chancellor Hardwicke, on the question of the fire-engine, 
whether it should be considered as personal estate, and con- 
sequently ^plied to the increase of assets for payment of 
debts, says, it appears in evidence, that in its. own nature it 
is a personal moveable chattel, taken either in part or in 
gross before it is put up. But then it is insisted, that fixing 
it, in order to make it work, is properly an annexation to the 
freehold. In the old cases they go a great way upon the 
annexation to the freehold ; and so long ago as Henry the 
Seventh's time, the courts of law construed even a copper 
and furnaces to be part of the freehold. Since that time, 
the general grounds the courts have gone upon of relaxing 
this strict construction of law is, that it is for the benefit of 
the public, to encourage tenants for life to do what Is advan- 
tageous to the estate during their term. What would have 
been held to be waste in Henry the Seventh's time, as re- 
moving wainscot fixed only by screws, and marble chimney- 
pieces, is now allowed to be done. Coppers, and dl sorts 
of brewing vessels, cannot possibly be used, without being 



pie devisethor granteth lands to A. der man in fee ; further mentioa 

for life, and after the determination whereof is made in the appendix to 

of A.*s estate for life, limiteth it to this work. See Remainders and Re->- 

B. and his hdrs for ever. Here A. versions, in the Index, 
is a tenant for life> and B. a remain. 
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as much fixed as fire-engines; and in brew-houses especiaUjTy 
pipes must be laid through the walls» and supported by* 
walls: and yet, notwithstanding this, as they are laid for 
convenience of trade, landlords will not be allowed to retain 
them. The old rules of law have been relaxed chiefly be* 
tween landlord and tenant, and not so frequently betweea an 
ancestor and heir at law, or tenant for life and remainder 
man. But even in these cases, it admits the consideration, 
of public conveniency for determining the question ; and after 
making some more observations on the case^ Lord Hardwicke 
says, upon the whole, I think this fire-engine ought to be 
considered as part of the personal estate of Mr. Lawton, 
and go to the executor fbr increase of assets. And decreed 
accordingly* (6). 

There are some goods and personal chattels called heir- 
looms, which, contrary to the nature of chattels, shall go by 
special custom to the heir along with the inheritance, and 
not to the executor or administrator of the last proprietor; 
and these are generally such things as cannot be taken away 

without damaging or dismembering the freehold^. If a 

man be seised of a house, and possessed of divers heir-looms, 
that by custom have gone with the house from heir to heir ; 
it seemeth that these, although no part of the freehold, shall 
go to the heir, and not to the executor ^ ; and that if a man 
deviseth these away by his will, this devise is void^.— — -By 
special custom in some places, carriages, utensils, and other 
household implements,, may be heir-looms ; but sucli custom 
must be strictly proved<>.— «— «-Other personal chattels there 
are, which descend to the heir in nature of heir-looms, as a 
monument or tombstone in a church, or the coat-armour of 
his ancestor there hung up, with the pennons and other en-« 

* 3 Atkyn«, 13. 4 Bum*s £c- < 4 Burn's Eccles. Law, 247. 
cle$. Law, 244. * Co. Litt. 185. 

b 2 Black. Com. 427. * 2 Blacky Com. 428. 



(6) See also Elxves v. MatOf S East. 38. Buckland v. But- 
tcrfield^ 4 B. Moore, 440. ^S.C. 2 Brod. & Bing. 5is 
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signs of honour suited to his degree (7). In this case, al- 
though the freehold of the church is in the parson, and these 
are annexed to that freehold, yet cannot the parson, or any 
other,* take them away or deface them, without being liable 
to an action from the heir. Pews in the church are some- 
what of the same nature, which may descend by custom im- 
memorial (without any ecclesiastical concurrence) from the 
ancestor to the heir. But though the heir has a property in 
the monuments and escutcheons of his ancestors, yet he has 
none in their bodies or ashes ; nor can he bring any civil ac- 
tion against such as indecently at least, if not impiously, 
violate and disturb their remams, when dead and buried. 
The parson, indeed, who has the freehold of the soil, may 
bring an action of trespass against such as dig or disturb it ; 
and if any one, in taking up a dead body, steals the shroud 
or other apparel, it will be felony ; for the property thereof 
remains in the executor, or whoever was at the charge of the 
funeral^ 

If chattels are bequeathed to go as heir-looms, due 
attention is necessary to be had to the rules of law concerning 
limitations of chattels, mentioned in a subsequent part of this 
work. 

Charters and deeds, court-rolls, and other evidences of 
the land, together with the chests in which they are con- 
tained, shall pass together with the land to the heir, in the 
nature of heir-looms, and shall not go to the executor or ad- 
ministrator' (8). But as to the chests, Rolle makes a dis- 

' 2 Black. Com. 428. « HAL 



(7) And a court of equity will order an inspection of ar- 
ticles claimed by the plaintiff, as heir-looms in a chest at 
the bankers of the defendant, who insists by his answer that 
he'hais a lien on the contents of the chest. Earl of Mac- 
clesfieldv. Davis y 3 Ves. & Bea. 16. 

(8) Where a bill was filed in Chancery for an antique 
horn with an ancient inscription, on the ground that it had 
immemorially gone with the plaintiflTs estate, and had been 
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tlnction, and saith, if the writings which concern the inherit- 
ance are in the chest, the executor shidl have the chest, and 
the heir the writings. But if the chest be shut, the heir 
shall have the chest also ; if it be not shut, the executor shall 
have the chest \ The author of the Law of Testaments 
observes, that this distinction seemeth not to be well taken ; 
for if it be a box intended for the keeping of the deeds, the 
heir ought to have it, whether locked or open: on the 
other hand, if it be a box designed for other use, as for 
keeping linen, it cannot be said to be appurtenant to evi- 
dences, although some be in it, for so may other things 
also ; or perhaps it may be a chest or cabinet of great value, 
and this, he says, surely shall not go to the heir, when per- 
haps there is not personal estate sufficient to pay the test- 
ator's debts ^ 

Besides these things that are in the nature of heir-looms, 
there are some other goods and personal chattels that 
may not go to the executors or administrators ; as para- 
phernalia, which our law uses to signify the apparel and 
ornaments of the wife, suitable to her rank and degree ; and 
which she becomes entitled to at the death of her huslKtnd, 
over and above her jointure or dower, and preferable to all 
other representatives, and the jewels of a peeress usually worn 
by her, have been held to be paraphernalia. And the hus- 
band cannot by will devise from his wife such ornaments and 
jewels ; though during his life, perhaps, he hath the power 
(if unkindly inclined to exert it) to sell them or give them 
away. But if she continues in the use of them till his deaths 
she shall afterwards retain them against his executors and 
administrators, and all other persons^ except creditors, where 

•> 1 Roll's Abr. 915. * Law of Test. 343. 



delivered to his ancestors by which to hold the land, the 
Jourt was of opinion that if the land was of the tenure 
called Cornage, the heir had a title to this monument of an- 
tiq^ty at law. 1 Vern. 273. Harg. Co.Litt. 107. 
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there is a deficiency of assets (9). And her necessary ap« 
parel is protected even against the claim of creditors ^. But 
she shall not have excessive apparel ; and if she takes more 
than is convenient, she shall be taken to be an executor of 
her own wrong. If the husband delivers his wife a piece of 
silk to make a garment, and dies, although it was not made 
into a garment in the life of the husband ; yet the wife shall 
have it, and not the executors of the husband ; but i^ainst 
the debtee of the husband, the wife shall have no more ap- 
parel than is convenient^. — Where the question to be decided 
was, whether paraphernalia should be liable to the payment 
of simple contract creditors and legacies, Lord Hardwicke 
said, at law, where the husband dies indebted, the widow 
cannot have her paraphernalia ; but this court °* does not de- 
termine so strictly ; for if the personal estate hath been ex- 
hausted in payment to specialty creditors % she shall stand in 
their place, as to so much of the real assets o of the heir at 
law ; for she has a prior right, and a superior one to lega- 
tees, who take only by the bounty of the testator p. . So 
likewise if the husband pledges the wife's paraphernalia^ 
and dies, leaving a sufficient estate to redeem tlie pledge, 
and pay all his debts, she shall be entitled to have it re- 
deemed out of the husband's personal estate. — But the 
husband may alienate the same in his lifetime ^ ; that is, he 
may transfer the property to another. To alienate, or to 
dlien, chiefly relates to lands or tenements, as to alien land 
in fee, is to sell the fee-simple thereof. 

k 2 Black. Com. 495. ^ For what real assets are, see 

1 1 Hoirs Abr. 911. post. 

m The Court of Chancery. p Snelson and Corbet, 3 Atk. 369. 

" For what specialty creditors are, ^ 3 Atk. 394. 
see post. 



(9) And if the husband pawn the wife's paraphernalia and 
die, leaving a fund sufficient to pay all his debts and to re- 
deem the pledges, she is entitled to have them redeemed out 
of his personal estate. Graham v. Londonderry y 3 Atk. 395. 
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' Thus having proceeded with the particulars of what the 
administcator is interested in, we shall conclude this section 
with some observations on the law concerning personal pro- 
perty; as that the same is subject to that law which governs 
the persons of the owner. With respect to the disposition 
of it, and with respect to the transmission of it, either by suc- 
cession, or the act of the party, it follows the law of the per- 
son. The owner in any country may dispose of his personal 
property. If he dies, it is not the law of the country in 
which the property is, but the law of the country of which 
he was a subject, that will regulate the succession. For in- 
stance, if a foreigner having property in the funds here, 
dies, that property is claimed according to the right of re- 
presentation given by the law of his own country. And 
where a person had possessed himself of a debt here, which 
was due to the intestate, a subject of Jersey, and whose per- 
sonal property was therefore governed by the law of Jersey, 
(of which mention hath heretofore been made) Lord Hard- 
wicke was applied to by his other relations resident in Eng- 
land, stating that they should be excluded from a share 
according to the distribution of Jersey, but that they should 
be intltled according to the distribution in England ; and they 
therefore prayed by their bill, that the administratrix might 
be restrained from taking the property to Jersey. But his 
lordship would not restrain the administratrix, nor direct in 
what manner she was to dispose of the property, or to distri- 
bute it. And determined that,she, having acquired a right 
to the property, was to distribute it according to the law which 
guided the succession to the personal estate of the intestate.. 



SECTION III. 

Of making an Inventory. 

The executor or administrator is to make an inventory of 
all the goods and chattels, whether in possession or action 
of the deceased ; which he is to deliver in to the ordinary 
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tipon oath, if thereanto lawfully required' (10). It is said, 
that if an executor, without making an inventory, shall 
interfere in the administration of the goods of the deceased, 
except in certain cases ; such as the funeral expences, the 
necessary preservation of the goods, and the like, he shall be 
bound to answer to every one of his creditors his whole 

< 2 Black. Com, 510. 



(10) The Canons require an inventory to be exhibited 
even before probate is granted ; and this was the old prac- 
tice of the Prerogative Court, and indeed is still the practice 
in some country jurisdictions. The stat. 21 H. 8. c. 5. s 4. 
requires executors and administrators to exhibit inventories 
as a part of their duty, without any proceedings to call upon 
them to do so. The modern practice, however, is not to render 
an account unless it shall be called for ; but the executor or 
administrator should remember that he has bound himself 
by his oath to render a just account when he is by law re- 
quired. The Ecclesiastical Court may, and in some instances 
does, for the protection and security of the parties interested, 
require ex officio, that an inventory shall be exhibited ; and 
though the court does not exact this in all cases, still it 
always will, where a party having an interest in the property 
applies for it. And the production of an inventory being so 
much a matter of duty, it has been laid down in a variety of 
cases, that a probable or contingent interest will justify a 
party in calling for it, and an account. Phillips v. Bignell, 
1 Phillim. Rep. 241. So a creditor is entitled to have acon- 
gtat of the assets that have £ome to the executor's hands. 
Barclay Y. Marshall, 2 Phillim. Rep. 188. and in this respect 
no distinction exists between a legal and an equitable|creditor. 
Myddleton v. Rushout, 1 Phillim. 244. There is only one 
case in which the right of a creditor to an inventory is con- 
trolled, and that is, where he has brought a suit in Chancery 
• for a discovery of assets, and then it has been said that he 
shall not proceed in both courts. lb, 247. In some instances, 
as where, the accounts being old, the documents have been 
lost and the vouchers destroyed, lapse of time will weigh 
with the court, and induce it to reject an application calling 
for an inventory ; but lapse of time will be of no avaO, if, as 
in the case of a minor, it be the duty of the executor to 
preserve the documents and vouchers. lb. 242. 
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debt a ; and that every legatary may recoyer his whole legacy 
at his hands ; for ia this case the law presumeth, that dier^B 
are sufficient goods to pay all the legacies, and that the exe- 
cutor doth secretly and fraudulently subtract the sam^. 
Whereas otherwise the executor is presumed not to have any 
more goods which were the testator's than are described in 
the inventory, the same being lawfully made ^. And there- 
fore if any creditor or legatary affirms, that the testator had 
any more goods than are comprised in the inventory, he 
must prove the same ; otherwise the judge is ta give credit to 
the inventory, being made in the due form of the law «• But 
as the time of exhibiting such inrentory is left to the discre- 
tion of the ordinary, he may remit the making of it for a 
reasonable cause : as, where it may be expedient that the 
quantity of goods should not be divulged ^ 

By the ccmstitution of Othobon, the inventory shall be 
made in the presence of some credible persons, who shall 
competently understand the value of the goods belonging 
to the deceased ; for it is not sufficient to make an inventory, 
unless the goods therein contained are particularly valued 
and appraised by some honest and skilful persons according 
to their just value in their judgments and consciences ; being 
estimated according to such price as the same might be sold 
for at that time ■• — By the practice of the courts, if the goods 
of the deceased shall be appraised by any honest persons in 
the neighbourhood, and reduced into an inventory, and 
afterwards the inventory shalLin due time be exhibited be* 
fore the judge who proves the will or grants administration, 
upon the oath of the executor or administrator ; such in- 
ventory shall receive credit in all causes and courts ; and he 
that exhibits it shall be freed from the burden of proving the 
truth thereof, or that the testator had no more goods ; but 
the legatee, or other persons preferring claims, are to prove 
that goods have been omitted therein <^« 



« SwShb. 228. y Lind. 176. 

^ Ibid, ' Swinb. 425. 

^ Ibid, 426. ^ 1 Oitghtfl!n*s Ordo Judidonim, 344. 
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Sometimes when diere is a contesty it is demanded, and by 
the judge decreed, at the instance of the party having inr 
terest in the goods of the deceased, that an inventory be ex- 
hibited upon the oath of the executor or administrator, be- 
fore the issuing of the probate or letters of administration 
under seal ; and then, notwithstanding the former general 
oath had been tak^d for the faithful administering, the 
goods of the deceased, and for exhibiting a true inventory^ 
a special oath hath been used to be taken, at the time of ex- 
hibiting the inventory, of die truth thereof, and that either 
personally or by virtue of a commission. And sometimes 
before the granting, or at least before the issuing, of the 
probate or letters of administration (instead of an inventory 
of the goods of the deceased upon the oath of the party), at 
the request of some person having interest, the judge is- 
aueth a commission for the appraisement and true valuation 
of the goods, rights, and credits, and inspection of the ob- 
ligations, leases, and other writings and papers whatsoever, 
•concerning the personal estate of the deceased, at Uie house 
of the deceased or elsewhere, wberesover his goods, rights, 
or credits remain or be, on such day or days, with continu- 
ation and prorogation of the time and place, as shall be need- 
ful. Also in these cases, there usually issues a monition 
against the other party in special, and all others in general, 
with whom any of the goods, rights, or credits of the de- 
ceased remain and be, that they exhibit or shew, or cause 
to be exhibited or shewn, really and with effect, to the ap- 
praisers, by virtue of the commission aforesaid, at the time 
and place of the execution thereof, the aforesaid goods, 
rights, and credits of the deceased, and also the bonds, 
leases, and other writings and papers concerning the per- 
sonal estate of the deceased, remaining or being with them, 
or any of them ; to the end that they may be appraised 
and put in the inventory, on pain of law and contempt. — 
Such commission being duly executed, the inventory is 
brought in and exhibited, signed by the hands of the com- 
missioners or appraisers, or two of them at the least, with- 
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oiit the oath of the party for the truth thereof. And also in 
-Buch case, an inventory is often required upon the oath of 
the executor or administrator, of such goodbof the deceased 
as have been already disposed of «. 

After the inventory is exihibited, a creditor ^all not be 
admitted to object thereto in the ecclesiastical couft ; for the 
statute <^ which requires the executors or administrliiors to 
make an inventory, only enjoins them to deliver it in ^oa 
oath into the keeping of the ordinary ; and the ordinary, by 
the same statute, is required to receive the same so pre- 
sented or tendered to be delivered. The court of King's 
Bench being moved, to grant a prohibition to the ecclesi- 
astical court, on behalf of Mrs. Catchside, an administra* 
trix ; she having been cited into an inferior ecclesiastical 
court at the promotion of Ann Ovington, a creditor, to ex- 
hibit an inventory, which she accordingly brought in, and the 
creditor objected to it and obtained a decree. The admi- 
nistratrix then appealed to the superior ecclesiastical court, 
which affirmed the decree. The suggestion on which the 
plea for a prohibition was built was, the want of jurisdiction 
of those courts. The reply to which, on shewing cause, 
was, that it being after sentence, it was now too late for a 
prohibition, unless it should appear that they had determined 
contrary to law. But Lord Mansfield and the court were of 
opinion, that from the face of the proceedings, it appeared 
that the spiritual court had no jurisdiction, and therefore the 
rule for a prohibition was made absolute * (11). 

« 1 Ought. I344, 345. * Catchside and Omngtorif 1 Burr. 

"> 21 Hen. 8. c. 5. Rep. 1922. 



(11) In a late case a prohibition was granted to the Con- 
sistory Court, where it proceeded to hear the exceptions to 
an inventory exhibited by an executor on the ground that 
the office of the ordinary is merely ministerial to receive 
the inventory when tendered. Henderson v. French^ 5 Mau. 
& Selw. 4j06. 
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The things that are to be put m the inventory, we may 
perceive by what has before been said, concerning the parti* 
culars the administrator is interested in, by virtue of his ad- 
ministration (12). — Debts owing to the deceased, of which 
there is no writing or obligation^ it is said, ought not to be 
put into the inventory before they be received ; because Jbe- 
fore that they are not found to be debts, at least so much as 
that they may be handled or taken hold of; but afterwards 
when such debts are received, they ought to be put into the 
inventory as goods newly accruing <• But unless they be 
bad debts it seems best to insert them ; and even if they be 
bad debts, or desperate, yet they may be inserted, specifying 
them as such. And if in the course of administration they 
shall be recovered, then they shall be accounted for in like 
manner as the rest of the personalty : and if they cannot be 
recovered, or so much of them as cannot be recovered, shall 
not be accounted for as any part of the goods of the de- 
ceased ^(13). — Debts which the deceased owed to others, 
says Lindwood, ought not to be put in the inventory ; be- 
cause they are not the goods of Uie deceased, but of other 
persons. Yet they may be put in, if it shall seem expedient'. 
— If the inventory should never be required, yet the per- 
son who applies for an administration, should obtain know- 
ledge of the value of the deceased's goods, chattels, and cre- 
dits ; that he may be prepared to take the oath mentioned 
in the fourth section of the foregoing chapter. 

« land. 176. * Lind. 176. 

" 4 Bum'fr Ecelet. Law, 241 . 



(12) The Ecclesiastical Court exercises a judgment on this 
subject, and in complicated cases the sort of inventory it will 
accept is discretionary. Reeves v. Freelingf 2 Fhillim. 
Bep. 56. 

(IS) See SheUif'B case, 1 Salk. 296. Smith v. DaviesrBM. 
N. P. 140.; Brightman v. Keighltf^ Cro. Eliz. 43. ; Young v. 
Cordery^ 3 B. Moore, 66. and post, p. 58. n. 19. 
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By the statute of the 5 W & M. c. 20., and 9 W. c. 25. it is 
required that the inventory be written or ingrossed on paper 
or parchment, having a double sixpenny stamp ; and by the 
statute of the 48 Geo. III. c. 149. there is imposed a duty of 
one pound ; so that now the inventory must be written or 
engrossed on paper or parchment, stamj^ with a one 
pound stamp. ^* It may be made in the folUming form, with 
variations, according to the condition of the goods to be 
inventoried* 

Jt TRUE and perfect inf&entory of all thegoodsy ehatteU^ manesf 

and merchandizes^ as tvell moveable as not mofoeaUefOf A- B* 

late of C in the county of — , in the diocese of 

, yeoman, deceasedf made by us tohose names are herC' 

unto subscribed^ the " day of -, in the year of 

(fur Lord 

sS, s, d. 
His purse and apparel ..•.••» •••••»•••.««•••••* 15 

Horses and furniture •••••«.••••.•••.••••.«•.•••••••—•••»» 20 

Horned cattle - 27 

Sheep 20 

, Swine 13 

Poultry .........^ L......... 3 4f 

Plate, and other household goods • 18 

One lease of, &c. - 30 

Rent in arrear 35 

Com growing at the time of his death 12 

Hay and Corn 10 

Ploughs, and other implements of husbandry .... 6 10 

Debts 100 

Total 294?^ 6 4 

Other debts supposed to be desperate 25 % 6 

Debts owing by the deceased, 250/. 

Appraised by us the day and year above toritten, 

Z>i JB. 
F. G. 
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SECTION IVi 

Of geUing in the Effects^ and Hnhat shall be Assets in the 
Administrator's Hands to make him chargeable. 

Foil collecting the goods and chattels of the deceased, the 
executor or administrator has rery large powers and interests 
conferred on him by the l$iw, being the representative of the 
deceased. And an executor or administrator may, after the 
death of the deceased, ^nter into the house where the 
deceased lived, and where he died, and wliere the goods are^ 
and taike them away, and justify it ; but he must do it within 
convenient and reasonable time, as within thirty days after 
his death, or thereabouts, and in a quiet and fair manner 
when the door is open ^. — In the former part of this chapter 
we have seen that administrators are put upon the same foot- 
ing, with regard to suits, as executors appointed by will, and 
that they shall have actions to demand and recover, as 
executors, the d^bts due to the intestate. An administrator 
may havjs an action upon a judgment, statute, recognizance, 
obligation^ or other specialty, made to his intestate; or upon 
atiy covenant (14) or contract ; and he shall have an acUon 

^ Shep. ToMch. 453. 



(14) The Tight of an executor or administrator to maintain 
an action upon a covenant entered into with his intestate, 
depends either upon the nature of the covenant, or upon the 
fact of a breach oi it committed in the lifetime of the deceased 
being attended with a direct injury to his personal estate. 
Covenants are divided into the two classes of real and per- 
sonal» and the distinction with respect to the course in which 
they go to the representatives of tne person with whom they 
are made, is a clear one : real covenants run with the land, 
and either go to the assignee of the land, or descend to the 
heir, and must be taken advantage of by hi|n alone ; but per- 
sonal covenants must be sued for by the executor or admini- 
strator. Hoif ever, in the case of covenants which regard thQ 

E 2 
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of trespass or trover for the goods of the intestate taken in 
in his life ; and an action for a trespass with cattle in his 
«lose' (15). And towards the beginning of this chapter we 

' Com. Dig. Administration, (B. IS.) 



inheritance, if they are broken in the lifetime of the deceased, 
and an actual damage accrues to him whereby his personal 
-estate is damnified, his personal representative may sue upon 
it.* Therefore in the case of hucy v. Levington^ 2 Lev. 26. 
S.C. 1 Ventr. 175., where the testator in his lifetime had 
'been evicted out of freehold lands, it was decided that his 
^executor might maintain an action upoh the covenant for 
quiet^enjoyment, for the testator, by the eviction, being de- 
prived of die rents and profits, of course the personal estate 
was so far diminished. See also Knights v. Quarlesy 4 6. 
Moore, 532. S.P. fiut though a real covenant be broken in 
the lifetime of the testator, yet if his personal estate be not 
actually prejudiced thereby, the right of action devolves 
upon the heir, and cannot be enforced by the personal repre- 
sentative. This was determined in a late case where an ex- 
ecutrix brought an action upon a covenant for title, contained 
in a conveyance of lands in tee, assigning as a breach that the 
covenantor had no title; but the court held, that inasmuch as 
the estate belonged to the heir, and the breach did not allege 
that the testator in his lifetime had sustained any damage, 
the executrix did not stand in a situation to take advantage 
of the covenant. Kingdon v. Nottle, 1 Mau. & Sel. 354. 
See also King v« Jones^ 1 Marsh. 107. S. C. 5 Taunt. 418. 
and 4 Mau. & Selw. 188. 

(15) The statute of 4 Ed, 3. c. 7. which recites that in 
times past executors had not had actions for a trespass done to 
their testators f as of the goods of the saiatestators carried atvai/ 
in their life; and enacts, *^ that the executors in such cases 
<< shall have an action against the trespassers in like manner 
^< as they, whose executors they are, should have had if they 
** were living," has been largely and equitably expounded, 
and lias been held to extend to an administrator. Smith v. 
Colgay, Cro. £liz. 384. And it applies not only to a tres- 
pass and carrying away the goods, but also to a case in which 
the testator loseth his chattel by a tortious interference. 
Therclfore a quare impedit will lie by an executor or admini- 
strator, for a disturbance to the deceased. Bishop of Coven' 



WHO DIES WITHOUT WII^ OR TESTA MBNT. 59 

have seen, that for the most part the same actions the de- 
ceased might have had, the administrator shall have also ; 
and that in actions arising by hreadi of promise and the like, 
where the right descends to the representatives of the plain- 
tifiy and those of the defendant have assets to answer the 
demand, though the suits shaU abate by the death of 
the parties, yet they may be revived against, or by the 
executors or administrators. Likewise we have seen, 
that administrators are empowered to distrain for rent in 
arrear. — Where any judgment after verdict shall be had,, by 
or in the name of any executor or administrator ; in such case 
an administrator of goods not administered, may sue forth a 
writ of scire Jaciasy and take execution upon such judgment "•. 
In all actions brought by executors or administrators, upon 
contracts, bonds, or other thinga made to the deceased^ or 
for goods taken away in his life, they shall pay no costs by 

» Stat. 17 Car. II. c. 8. 



ttys case, I And. 241* S.C. Savile, 118. And ejectment may 
be maintained by a personal representative for lands held for 
a term of years, whether the ouster were after or before* the 
death of the deceased. Slade'B case, 4* ltep% 92, 95» Doe 
d. Shore v. Porter, 3'T.^R. 13. So he may have an action 
of debt on Stat. 2 & S Ed. 6. c. 13. for not setting out 
tithes due to the testator, Moreton*s case, 1 Ventr..30. ; or an 
action oa the- case against the sherifi^for a false return made 
in the lifetime of the testator, to a^fierijacias, WiUiams v. 
Grey, Lord Raym. 40. ; or an action of debt, on a judgment 
agamst an executor,, suggesting a devastavit in the lifetime 
of plaintiff's testator. Bertoick v. Andretus, ib. 973. In like 
manner, it has been holden, that an administrator may main- 
tain an action against the bailiff of ft liberty for executing a 
fieri Jacia8f and removing the goods off the premises, before 
the landlord (the intestate) was paid a year's rent, pursuant 
to the Stat. 8 Anrty c. 17. Palgravev. Windham, Stra. 212. 
But the statute does not give trespass to an executor for a 
dausum Jregit or trees cut down in the lifetime of his testa- 
tor. De Mason v. Dixon, Sir W. Jones, 174. JSee also. 
Williams v. Breedon, 1 Bos. & Pul. 329. 
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any statute ». Executors and administriEitoray whieQ subg in 
the right of the deceased, shall* pay ao icosts : for the statute 
23 Hen. VIIL c, 15. 4oth not give cp/sts to defendants, unless 
where the action suppose$( the contract to be xi^e with, or 
the wrong to be done to, the plainti^T himself <>• And when 
an executor miist declare as executor, he shajl pay no costs ? 
but if jthe cause of action arises in the time of the executor, 
and is therefore a matter witlun his knowledge, and for 
which he may declare in his own right, and need not 
declare as executor, he shall be liable tp pay coistsP.-— On 
a question, whether an executor ^ould be permitted to dis- 
continue, without payment of co6ts. Foir the plaintiff exe- 
cutor, it was urged that an executor should not pay costs in 
any instance excepting one, viz. where he had brought an 
action as executor, which he might have brought in his own 
name ; but the court were of opinion, that the giving an 
executor leave to discontinue, was matter of discretion in 
the court ; and they ought not to give him such leave, in 
any case where he hath knowingly brought his action wrong, 
unless he will consent to pay costs <i. On a judgment of 
non prosequitur ', for the executor's wilful delay he shall pay 
costs « (16).. 

" >7ew. Abn tit. Co^ ^rpught^' haying A'ppeared, may sign 

^ 3 Black. Com. 400. a non pros\ at any time in the vaca^ 

P Stir. 682. tion of such ensuing tenn. Imp. 

' ^ Bur. 1451. k.B.'Prac. 414. And the plaintifT 

' Non prosequitur, or, as it is for thus deserting his complaint, in 

usually termed, non pros,, is where not pursuing his action, shall not 

any person commences an action only p^y cost^, but is liable to be 

and does not declare, either the term amerced to the king. 3 Black, Com. 

the writ is returnable, or before the 296. 

end of the ensuing term; the de* s Bur. 1548. 

fendant against whom the action is 



(16) Where the plaintiff sued as executor, and was non-. 
suited, upon evidence being given at the trial, that the sup- 
posed testator was still alive, the Court refused to allow 
costs to the defendant ; it appearing from affidavits on both 
sides, to be still at least doubtful, whether the supposed 
testator was living or not. Zachariah v. Page, 1 Barn. & 
Aid. 386* And where a plaintiff sued as executor for a 
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Assets are real or personal; where a man iias lands in 
fee-fiimple, and dies seised diereof, the lands which come 
to his heir are assets real ; and where he dies possessed of 
any personal estate, the goods which come to the executors 
or adminisirtOors are assets personal. AsseU are also divided 
into assets by descent and assets in hand. Assets by descent 
are where a person is bound in an obligation (l?), and dies 



debt, which appeared on the trial to be claimable, if at all, 
in the character of surviTing partner of the deceased, and 
was nonsuited, the Court refused to refer it to the Master to 
tax the defendant's costs, it being doubtful, whether justice 
would be done by such an order. Barnard v. Hiedon, 

3 Bam. & Aid. 213. The reason why an executor suing in 
his representative capacity shall not be liable to costs if be 
fail, is because he is presumed not to be cognizant of the 
contracts made by the testator ; but as he must be cognizant 
of all contracts made by himself personally, though in hh^ 
representative character, and as he might declare upoi^ 
them in his own right, there is no reason why he should be 
exempt from costs, in case he fail in his action. Pei^ 
Lawrence J. Coivell v. Watts, 6 East, 412. And for i^ 
similar reason, executors or administrators are not necessarily 
exempted from costs on interlocutory motions. Tidd's Prac^ 
(7th ed.) 993. Executors and administrators, when defend- 
ants, have no privilege with respect to costs. Plowd. 183. 
Hutt. 69. 79. And if there be a verdict against them, the 
judgment is, that the costs be levied of tne goods of the 
testator or intestate, if the defendant hath so much thereof 
in his hands to be administered, and if not, de bonis propriis* 

4 T. R. 648. 7 T. R. 359. 

(17) By a modem act of parliament (47 Geo. 3. sess. 2. 
c. 74. s. 1.) it is enacted, " that when any person, being at 
^ the time of his death a trader, within the true intent and 
'*' meaning of the laws relating to bankmpts, shall die seised 
<< of -or entitled to any estate or interest in lands, tene- 
^ ments, hereditaments or other real estate, which he 
^ shall not by his last will have charged with or devised, 
^< subject to or for the payment of his debts, and which, 
^ before the passing of this act, would have been assets for 
^* tlie payment of his debts due on any specialty in which 
** the heirs were bound, the same shall be assets to be ad- 
'' ministered in courts of equity for the payment of all the 
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seised of lands which descend to the heir, and which lands 
shall be assets, and the heir shall be charged as far as the 
land to him descended will extend^. Asseis in hand are 
where one dies indebted, and aippoints executors, or dies 
intestate, and the executor or administrator hath suffident 
in goods or chattels, or other profits, to pay the debts, or 
some part thereof: this shall be said to be assets in his 
hands, and for so much he shall be charged^* There is also 
another division of assets, into legal and equitable assets : 
je^fo/ assets are such as are liable by the course of law ; 
equitable assets are such as are only liable by the help of a 
court of equity. As to real assets and assets by descent, 
which more immediately concern the heir, inqre will be said 

* Terms of the Law, « Shep. Touch. 472, 



*< just debts of such person, as well debts due on simple 
** contract as on specialty ; and that the heir or heirs at law, 
" devisee or devisees of such debtor, shall be liable to all 
*^ the same suits in equity, at the suit of any of the creditors 
** of such debtor, whether creditors by simple contract or 
'' by specialty, as they were before the passing of this act 
<< liable to at the suit of creditors by specialty in which the 
^* heirs were bound; provided always, that in the admi- 
** nistration of assets by courts of equity under and by 
*' virtue of this act, all creditors by specialty in which the 
'< heirs are bound* shall be paid the full amount of the 
<< debts due to them, before any of the creditors by simple 
'^ contract or by specialty, in which the heirs are not 
** bound, shall be paid any part of their demands/' It is 
observable, that the provisions of this statute apply to those 
debtors only who, at the time of their decease, were traders ; 
and, there/ore, if a debtor were never a trader, or if^before 
his death he ceased to trade, a simplo contract creditor 
cannot claim relief against his real assets, Keene v. Biley* 
S Meriv. 436. And if the heir at law of the debtor be an 
infant, it seems that a sale of the estate cannot be decreed 
during his minority, but must be postponed until he is of 
full age. Lechmere v. BrasieVf 2 Jac. & Walk. 290, See 
a learned note by Mr. Serj. Williamst as to what shall bo 
assets by descent, Jefferson v. MortoUf 2 Saund* 8. d. 
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hereafter '. We ahaU therefore proceed to connder what are 
assets in the administrator's hands to make him chargeable. 

All those goods and chattels, actions and commodities, 
which belonged to the deceased in right of action or posses* 
sion, as his own, and so continued to the time of his death, 
and which after his death the executor or administrator gets 
into his hands, as duly appertaining to him in right of his 
executorship and administration; and all such things as 
come to the executor or administrator in lieu, or by reason 
of that, and nothing else, shall be said to be assets in the 
hands of the executor or administrator, to make him charge- 
able toa creditor or legatee! (18). 

Assets in the hands of one of the executors shall be said 
to be assets in the hands of all the executors ; and assets in 
any part of the world shall be said to be assets in every part 
of the world : and therefore if that point be in issue, and it 
appear that there are assets in the hands of any one of the 
executors, or in any county or place whatsoever, the jury 
must find that there are assets '. And though a plantation 
be an inheritance, yet, being in a foreign country, it is a 
chattel to pay debts, and a thing that is testamentary •. All 
goods and chattels, of what nature or kind soever, that are 
valuable, as oxen, kine, com, &c. shall be esteemed assets. 
But such things as are not valuable, as a presentation to 
a church, and the like, shall not be accounted assets \ 

All the goods and chattels that come to the executor or 
administrator, in the right of their executorship, or admi- 
nistration, and are by the law given to them by virtue 
thereof, in the right of the deceased (as hereinbefore par- 
ticularised), and which are in possession, shall be esteemed 

* Vide post. » 2 Vent 358. 

y Shep. Touch. 47S. ^ Sbep. Toucii. 472. 

* Ibid. 

(18) It has been held, that the produce of the sale of the 
goodwill of a public house, which was held on for some 
time by an administratix as a tenant at will is assets. FTorral 
V. Hand^ Peadce^s N.P.C. 74. And see Jury v. Woodhouse, 
Barnes, 333. 12 Vin. Abr. 206. pi. 9. 
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assets in iJieir hands; and goods pledged to the deceased, 
and not redeemed* or the money yy herewith they are re- 
deemed, shall be said to hp assefa m the hands of the exe- 
cutor or administtator <>• And all the goods and chattels m 
action or possibility at the time of the death of the deceased, 
that are afterwards recovered, and of which the executor or 
adminisiarator hath, obtained possession ; whan they lire so 
recovered, are esteemed assets in his bands. Biit they are 
never accounted assets, until they are recovered and in 
possession ; therefore if there be debts owing to the deceased 
upon statutes or obligations, or otherwise, these are never 
esteemed assets in the hands of the executor or administrator, 
until they are recovered (19). So likewise, though there be 

«* Shep. Touch. 473. 

(19) In this respect, a distinction prevails between the 
cases where an inventory has been exhibited and where it 
has not ; for if on the trial of an action against an admi- 
nistrator an inventory exhibited by him in the spiritual 
court be produced, it is evidence of assets to the amount 
therein stated, unless he discharge himself of the items. 
Hickeif V. Hat/tery I Esp.SlS. Giles v. D^souy 1 Stark. S2« 
Another distinction has been drawn between sperate and 
desperate debts, when they are separated in the inventory ; 
and with respect to the former, the rule was thus laid down by 
Lord Holt : — *^ All sperate debts mentioned in the in- 
*^ ventory shtidl be counted assets in the executor's hands ; 
<< for that is as much as to say, that they may be had for 
^^ demanding, unless the demand and refusal be proved." 
Shellei/s case, 1 Salk. 296. And in Buller's N. P. HO. the 
case of Smith v. Davies is mentioned, where Lord Hard' 
wicke is reported to have said, ^' if in the inventory pro- 
^< duced, the article concerning debts did not distinguish 
** between sperate and desperate, it would be sufficient to 
** charge the executor with the whole primd Jacie as assets, 
<< and put it upon him to prove any of them desperate, as if 
*^ the article were item for debts due and owing^ which I 
*^ admit myself to be charged with when recovered or re- 
<^ oeived/* In a recent case, where executors pleaded j^fene 
admini$traverunty except goods and chattels to the value of 
a certain sum, and in order to establish their plea, put in 
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debt or damage, recovered by a judgment bad by tbe 
deceased, until execution be made this shall not be esteemed 
assets in the hands of tbe executor or administrator. So if 
the executor bring an Action of trespass against another de 
bonis aspartatis in xtita ieHaiaris^ for goods carried away in 
the life of the .testator, and he hare a judgment for damages ; 
in this case* until he hath recovered by execution, it shall 
not be esteemed assets in his hands. And if the judgment 
be erroneous, and the execution avoidable; in this case, 
although it he recovered and gotten in possession, yet k 
shall not be esteemed assets. And therefore, if one sue 
another, and recover against him as administrator of J. S. 
and after a testament made by J. S. is produced and proved, 
and thereby an executor is made ; in this case the mcmey 
recovered by the administrator shall not be said to be assets 
in his hands as to any of the creditors ; because the executor 
may recover it from him, or the debtor will have it again. 
And if the executor or administrator never recover, or get 
the thing into his possession, he shall never be charged, 
especially where be has done his best to get it, and cannot. 
If one covenfUit to make a lease for years to the deceased, 
his executors or administrators, and after his death Uie lease 
is made to the executor or administrator accordingly ; in thfa 
case, this lease shall be said to be assets in his hands, and he 
shall be chargeable for so much to any creditor «. And if 
an executor renew, he shall account for the new lease as 

* Sbep. Touch. 473. 

evidence an inventory and account which they had ex- 
hibited in the Ecclesiastical Court ; wherein they admitted, 
that they had a balance in their hands to the amount 
pleaded ; but in that amount was included a smaller sum, 
which was stated to consist of sundry debts due to the de* 
ceased, supposed to be recoverable ; it was held, that as the de» 
fendants dud not shew that those debts could not be recovered, 
they were to be conndered as assets for the purpose of the 
suit, without evidence that they had been paid. Young v. 
Cordery^ 3 B. Moore, G6. See Selw. N. P. 763. n. (30). 
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well as the old, for the benefit of the creditors ^ And what* 
soever the executor or administrator must be forced to sue 
for by the name of executor or administrator, being re^ 
covered, shall be esteemed assets in his hands s. And if an 
executor recovers (as executor) things in chancery by 
equity, these things recovered shall be assets K 

Although the thing be extinct, and gone as to the exe« 
cutor and administrator himself, yet it may have its being, 
and be accounted assets as to creditors and legatees. And 
therefore, if an executor or administrator have a lease for 
years of land, in the right of the deceased, and afterwards he 
purchase the fee-simple of the land (whereby the lease is 
drowned), yet in this case the lease shall continue to be 
assets as to creditors and legatees K And if an executor 
surrenders a term of years which he had as executor to him 
in reversion, it is not extinct as to him, but shall still remain 
assets in' the executor to satisfy debts and legacies K And if 
the debtee make the debtor his executor, or the debtee die 
intestate, and the administration is committed to the debtor ; 
in these cases the debt shall be said to continue, and shall be 
esteemed assets for so much as to other creditors K 

The goods and chattels of other men in the hands of 
the executor or administrator, that were in t^e possession 
of the deceased, if he had no right in them, or if he had, and 
they do not belong to the executor, will not make the exe* 
cutor or administrator chargeable; for these shall not be 
esteemed assets in his hands. And therefore, if the goods 
of another man be amongst the goods of the deceased, and 
these come together into the hands of an executor or admi- 
nistrator, these goods that are the goods of another shall 
not be said to be assets in the hands of the executor or 
administrator. And if the executor receive a rent that be* 
longs to the heir, this rent shall not be said to be assets in 
his hands : and hence it is that if the deceased were out* 

' 2 Cha. Ca. 208. « Shep. Touch. 473. 

« Shep. Touch. 473. * 1 Co. Rep. 87. 

* 1 Rojrs Abr, 920. » Shep. Touch. 474* 
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lawed at the time of his death, his goods and chattels are not 
to be accounted assets, for they are none of his m. 

A release of a certain debt due to the testator makes it 
assets in the executor's hands ; because it shall be intended 
he would not have made the release unless the money had 
been paid to him ». And if an executor puts in suit a bond 
of 100^. for performance of covenants, and the parties submit 
to an award, and it is awarded that the obligor shall pay 701. 
in full satisfaction, and that the executor shall release, which 
is done accordingly: it seems, that the executor shall be 
taken to have assets to the value of the whole 100^. ; for 
though by the award he was compelled to release, it was his 
own act to submit to the arbitrament <> (20). 

» Shep. Touch. 474. ° 3 Leon. 53. 

■ 1 Nelf. Abr. 262- 



(20) Where a defendant binds himself as an administrator 
to abide by an award to be made touching matters in 
dispute between his intestate and another, and the arbitrator 
awards, that he as administrator shall pay a certain sum, 
it operates as an admission of assets between those parties, 
and the defendant cannot plead plene administravH to an 
action of debt on the bond ; because the giving such a bond 
ilB an undertaking to pay whatever the arbitrator may award. 
Barry v. Husky 1 T. R. 691. And in such a case, if an 
attachment be moved for against the administrator for the 
nonpayment of the money awarded, he cannot defend himself 
against it by suggesting a deficiency of assets ; for a sub- 
mission to arbitration by a personal representative is con- 
sidered as a reference, not only of the cause of action, but 
also of the question, whether or not he has assets. And 
when the arbitrator awards that the personal representative 
do pay the amount of the plaintiff's demand, it is equivalent 
to determining, as between those parties, that the personal 
representative has assets to pay the debt. Worthington v. 
BarlotVy 7 T. R. 453. But the mere submission to arbitration 
is not of itself an admission of assets ; for in a case where the 
arbitrator only ascertained the amount of the demand, with- 
out ordering the administrator to pay it, it was holden, that 
the administrator might plead plene administravH. Pearson 
V. Henry J 5 T. R. 6. Where two makers of a promissory 
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If a man haiUi a lease for yei»^ worth 201. per annum at 
the reiit of 5^ abd he die ; in this case not the whole value 
of ^e land, but so snidr asmsinrte &e' rent, shall be said to 
be assets iii die hands of tbe e^ec^utbr or administrator p. 
As^'idbere an executor has a lease for years of the value of 
20L a year,^ rendering rent of 10^. a year; it is assets in his* 
handS' only for 10^. over and above die rent <i.-^ By the 
statute of l^e 14 Geo. U* e. 20i before mentioned^, it is^ 
enacted^ that estsltes pur aiUer 'dicy in- case* there be no 
special occupant' thereof, of which no devise shaH have' 
been mad^ accordii^ to die statute df the ^ Car. 11. o. S. 
or so much diereof as sihidl not have bden so devised, shall* 
go and be applied an^ distributisd in the same manner as the 
personal estate of the testator or intestate. And by this 
statute of Car. 11. an estate pur auter vie shall be' assets in 
the hands of the heir, if he has it as special occupant. 

If there is a mortgage for years (whatever be the number), 
this is assets at law ; because the whole interest is not gone 
from the mortgagor, the reversion in fee being left in him :> 
but if it is a mortgage in fee, it is only assets in equity, be- 
cause the legal estate is gone out of the mortgagor «• If the 
heir of the mortgagee forecloses the mortgagor, yet the land 
shall go to the executor, unless the heir pays him the mort- 
gage money, and then he may have the benefit of the mort- 
is Shep. Touch. 474. hk ancestor, aft special oceupanif oi^ 
^ Cro. Elix. 712. . as a person particularly described,- 
' A special occupant, is» where an to whom the estate shall go after the 
estate for life is made to a man and lessee's death. 4 Bum's Eccles. 
his heirs ; in such case the heir shall Law, 60. 
have the estate, after the decease of * Ibid, 276. 



note gave it to a creditor of their testator, whereby, ** as 
" executors, they jointly and severally promised to pay on 
^< demand with interest," it was held, that a note so framed 
amounted to a confession of assets, and that they were 
personally liable. Ckilds v. Monins, 5 B. Moore, 282. S.^C.- 
2 Brod. & Bing. 460. See Bofvoerhank v. MonieirOf 4 Taunts 
844. .... 
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gage «• When upon a mortgage, money is made payable to 
the heir or executor, in that case, before or at the day q€ 
payment, the mortgagor hath election to pay it to either; 
bat after the day of payment is past,. and the mwtgage for- 
feited by law, though equity doth give the mortgagor relief, 
so as upon the payment of the money, he shall have his land, 
yet equity will not revive the election of the mortgagor to pay 
it to the heir or executor; but then he ^aU be forced to pay 
it to the executor ; because it came out of the personal 
estate of the testator, and thidier it shail retuim But if m 
the mortgage ndlher heir nor executor is mentioned, thenv 
after the death of the mortgagee, the law detanmoes it to 
be paid to the executor ^. 

The interest if hich a master hath in a servant is not 
assets in. the hands of an executor ; for a servant whose 
master is dead, is legally disdiarged, and is not servant 
either to the heir or executor'* But the int^est which one 
hath in an apprentice, is diffisrent from that in a servant, of 
which we shall see more hereafter. — The interest in the 
liberty of a prisoner in execution for debt, is a chattel per« 
sdnal, and shaU go to the executors 7. 

Having seen, in the former part of this section, that the 
administrator has very large powers conferred on him by 
tfa^- law,, here we may observe, that ail acts done by him, a» 
long as 'the administration continues in force, are good, and 
einen though it be afterwards revoked or repealed. But 
there is a diBerence taken (6 €o. 18.) when an administra- 
tion is repealed upon a citatiojit or upon an appeal. If it is 
upon an appeal, which suspends the administration, all acts 
after such suspension are void : if it is repealed upon a 
citation,, all the acts of the administrator, till the repeal, are 
good ; for by the citation the grant of the administration is 
not suspended ; therefore if the administration be repealed, 
all acts done by an administrator, which a rightful ad- 
ministrator might have done, shall be allowed ; for in them 

" 2 Vem. 67. * Went. 55. 

^ 2 Freem. 20. Co. Litt. 208. r Law of Test. 341, 
b. Note 1. 13th edit. 
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he acted in the place of a rightful administrator >. • But if 
there is any fraud, a creditor may have relief upon the 
statute of the 13 Eliz. c. 5.* — As it hath often been the 
case to the defrauding of creditors, that such persons who 
were to have the administration of the goods of others 
dying intestate committed unto them, if they required it, 
would not accept the same, but suffered or procured the 
administration to be granted to some stranger of mean 
estate, and not of kin to the intestate, from whom them- 
selves, or others by their means, took deeds of gift, and 
authorities by letters of attorney, whereby they obtained 
the estate of the intestate into their hands, and yet stood 
not subject to any debts by him owing ; it is enacted by the 
statute of the 43 Eliz. c. 8* That every person who shall 
obtain any goods or debts of any person dying intestate, 
upon any fraud as is above mentioned, or without such 
valuable consideration as shall amount to the value of the 
i9ame goods or debts, or thereabouts (except it be in satis« 
faction of some just and principal debt of the value of the 
same goods or debts to him owing by the intestate,) shall 
be charged as executor of his own wrong, so far. as such 
goods and debts will satisfy. 

If a stranger takes upon him to act as executor, without 
any just authority (as by intermeddling with the goods of the 
deceased, and many other transactions), he is called in law 
executor of his own wrong, de son tort^ and is Uable to all 
the trouble of an executorship, without any of the profits 
or advantages: but merely doing acts of necessity or 
humanity, as locking up the goods, or burying the corpse of 
the deceased, will not amount to such an intermeddling, as 
wiU charge a man as executor of his own wrong (21), Such 

* Corny ns; 150. • 6 Co. Rep. 19. 



(21) So a person who acts under the authority of the 
rightful administrator, is not chargeable as executor de son 
tort, because his acts are referable to the authority de- 
legated to him; and are, in legal effect, the acts of the 
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an one cannot bring an action himself in right of the de- 
ceasedy but actions may be brought against him. He is 
chargeable with the debts of the deceased so far as assets 
come to his hands; and, as against creditors in general, 
shall be allowed all payments made to any other creditor in 
the same or a superior degree, himself only excepted. 
And though, as against the rightful executor or administrator, 
he cannot plead such payment, yet it shall be allowed him in 
mitigation of damages (22), unless perhaps, on a deficiency 
of assets, whereby the rightful executor may be prevented 
from satisfying his own debt \ — As the executor of his 
own wrong is liable to the suit of the rightful executor, 
creditor, or legatees; so also, in case of his death, are his 
executors or administrators liable, by the statute of the 
SO Car. II. c. 7., although in other cases a personal wrong 
dies with him that did it ^* 

^ 2 Black. Com. 507. An exe- nature by consent of the rightful 

cutor de ton tort, cannot discharge executor given after the bringing tlie 

himself from an action brought by a action, by the creditor. Curtis t. 

creditor, by delivering over the VemoUf 8 Dumf. & East Rep. 

effects to the rightful executor after 587. 

the action is brought. Nor can he '4 Bum*s Eccles. Law, 191. 
retain for his own debt of a higher 



rightful administrator himself. Hall v. Elliott^ Peake*s 
N. P. C. 86. But if one of several executors who has proved 
a will authorize a person to act for him, and that person 
after tha death of such executor continue to act, he may be 
then charged as executor de son tortf notwithstanding be 
act under the advice of another of the executors who has 
not proved. Cottle v. Aldrich^ 4 Mau. & Selw. 175« 

(22) But in a late case where A. took out predate of a 
will by which he was appointed executor, iy[)d, after notiqe 
of a subsequent will, sold the goods of the testator ; it was 
held, that the rightful executor in an action of trover was 
entitied to recover the full value of the goods sold, and that 
A. was not entitled, in mitigation of damages, to shew that 
he had administered the assets to. that amount. WooUey 
v. Clarky 5 Barn, k Aid. 744. See Mountford v. Gibson^ 
4 East, 441. 



i 
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SECTION V. 

The Administrator's "Office and Duty in paying Debts* 

In payment of debts the executor or administrator must 
observe the rules of priority ; otherwise, on deficiency of 
assets, if he pays those of lower degree first, he must 
answer those of a higher out of his own estate ^. And as to 
debts of equal degree, he may, as we have before seen, re- 
tain what is due to himself. 

First, The executor or administrator may pay all funeral 
charges, and the expence of taking the letters of admimstra- 
tion^ But as to funeral charges, it is said, that in strictness^ 
no funeral expences are allowed against a creditor, except 
for the coffin, ringing the bell, parson, clerk, and bearers' 
fees ; and not for pall or ornaments ^. And in general it is 
said, that no more than forty shillings for funeral expences 
shall be allowed against creditors « (25). 

Secondly, Debts due to the king on record or specialty, 

^ 2Black. Com. 511. ' 1 Salk. 196. 

• Ibid, • 3 Atk. 249. 



■^ (23) In BuUer's N. P. 143. it is said, that the sum usually 
allowed is 5/., and such an allowance was made by Lord 
Hardwicke in Smith v. Daviesy Middlesex sittings after 
Mich. Term, 10 Geo. 2. But if there are assets, the 
allowance shall be according to the estate and degree of the 
deceased. In Stagg v. Punter ^ 3 Atk. 119., the testator 
having desired to oe buried at a church 30 miles distant, 
and it not being clear that there would be a deficiency. 
Lord Hardwicke allowed 60/. for funeral expences. So in 
Offteyy. Qffley, Free. Ch. 26. 600/. was allowed in respect of 
the testator's quality, and his having been buried in his own 
country. In the case of Gregory v. JLockyer^ 6 Madd. 90. 
the Vice Chancellor {Sir John Leach,) dfoubted, whether 
a husband has a right to throw his wife's funeral expences 
upon her separate estate. 
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are to be paid K But this must be understood of such debts 
as are due to the king only by matter of record or specialty, 
and not of soms of money due to the king upon wood sales, 
or sales of his minerals, for which no obligation is given ; or 
for amercements in his couits baron or courts of his honours, 
which be not courts of record ; or for fines of copyhold 
estates there ; or of forfeitures to the crown of debts by 
contract due to any subject by outlawry or attainder, until 
office thereupon found K 

Thirdly, Such debts are to be paid, as are by particular 
statutes to be preferred to all others; as by statute 30. 
Car. II. c. 3. are the forfeitures for not burying in woollen ; . 
and by statute 17 Geo. II. c. 38. is the money due from over- 
seers on poor-rates ; and by statute 9 Ann. c. 10. the money. 
due for letters at the post-office '• As to the forfeitures for 
not burying in woollen, these by the statute 30 Car. II. c. 3.. 
sect. 4. shall be paid out of die estate of the person de- 
ceased, before any statute, judgment, debt, legacy, or other 
duty whatsoever. And as to money due from overseers, by 
the statute of 17 Geo. II. c 38. sect. 3. if any overseer of 
the poor shall die, his executors or administrators shall» 
within forty days after his decease, pay out of the assets all 
money remaining due, which he received by virtue of his 
office, before any of his other debts are paid. And as to 
money due for letters to the post-office, by the statute 9 Ann. 
c. 10. sect. 30. this shall be preferable in pa3rment before any 
debt due to my private person. 

Fourthly, Debts of record are to be paid, as judgments, 
(docketted according to the statutes 4 & 5 W. & M. c. 20.) 
statutes, BXkd recognizances. — A debt of record is a sum 
of money which appears to be due by the evidence of a 
court of record, as, when any specific sum is adjudged to be 
due from the defendant to the plaintiff, on an action or 
suit at law. This is a contract of the highest nature, being 
established by the sentence of a court of judicature. Re- 

< S Black. Com, £11. '2 Black. Cam. 51 1. 

. 1" 2 New. Al>r. 4S2. Com. Dig. 
A<)miiiistntion (C.) 

F 2 
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cognizances also are a sum of money recognized or acknow-*. 
ledged to be dae to the crown or a subject, in the presence 
of some court or magistrate, with a condition that such, ac- 
knowledgment shall be void upon the appearance of the^ 
party, his good behaviour, or the like ; and ^ese, together 
with the statutes merchant and staple, &c. if forfeited by, 
non-performance of the condition, are also ranked among the 
last principal class of debts, vts. debts of record ; since the. 
contract on which they are founded is witnessed by the> 
highest kind of evidence, viz. by matter of record"*. — «— As 
to judgments, they are not only those had against the de- 
ceased in his lifetime, but also debts upon judgments (al- 
liiough by mere confession, and without defence,) had against, 
the executors or administrators for the debts of the de-. 
ceased ■• And of two judgments, he who first sues execu- 
tion must be preferred; but before, it is at the election of 
the executor or administrator to pay which he pleases first <>• 
It is not necessary that the judgment be limited to. the courts 
at Westminster ; but if it be obtained in any court of record, 
which hath power to. hold. plea by charter or prescription 
of a debt above 40«. it is sufficient. For though upon such 
A judgment execution cannot there be had, but of such goods 
as are within the jurisdiction of that court ; yet if tlie record 
be removed into chancery by a certiorari^ and there by mit" 
timus into one of the benches, then execution may be had 
i^on any goods in any county of England p. But a judg- 
ment not docketted, according to the statutes 4 & 5 W. & 
M. e« W.f shall not afiect any lands as to purchasers or mort- 
gagees ; or have any preference against heirs, executors, or 
administrators, in the administration of the estates of their 
ancestors, testators, or intestates (24<). Which statutes, in 

» 9 Black. Com. 465. 511. <" Treat, of £q. 112. 

* JjKw of Exec. 39. ** ^winb. 456. 



(24«) The construction which has been put upon this statute 
is, that judgments not docketted are thereby placed on a level 
with simple contract debts : Hickey v. Haider, 6 T. R. 384.' 
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order to render more easy the finding of such judgment 
entered, direct in what manner alphabetical lists sh^l be 
made of judgments by confession, non sum informaitu, or 
nihil dkit^ in any of the courts of record at Westminster ; 
to the respective officer of which any person may resort and 
search, on paying ^tL for every term's search. 

It was decreed in the exchequer, that creditors by judg- 
ment at law, and creditors by decree in equity, shall be paid 
equally without any preferences. ^lid it is now become 
the established doctrine, that a decree of the couH of chan- 
cery is equal to a judgment in a court of law ; and where an 
executrix, whose testator was greatly indebted to divers 
persons in debts of different natures, being sued in chancery' 
by some of them, appeared and answered immediately, ad- 
mitting tiieir demands (some of the plaintifis being her own' 
daughters) ; other of the creditors sued the executrix at 
law, where the decree not being pleadable, they obtained 
judgments ; yet the decree of the court of chancery, being 
for a just debt, and having real priority in point of time, not 
by fiction and relation to the first day of term, was preferred 
in the order of pajrment to the judgments, and the executrix 
protected and indemnified in paying a due obedience to such 
decree, and all proceedings against her at law stayed by 
injunction. This being first decreed by the master of the 
rolls, was affirmed by lord Talbot, and his lordship's decree 
wasaifirm^d in parliament'.— As to statutes and recog- 
nizances, before mentioned, these standing in equal degree, 
it is at the administrator's election, to give precedency to 
which he pleases •• But those which are forfeited shall be 
preferred before those which are for the performance of co- 

q Bniilk 48. * S New Abr. 434. 

r 3 F.Wm. 402. Cm. TaU>. 217. 



Hence to an action on a simple contract debt of the tes- 
tator or intestate, the personal representative cannot pleid 
an outstanding judgment recovered agidnst the testator or 
intestate, if it havenot been docketted as the statute directs. 
SUd V. Rooke^ 1 Bos. & PuL d07. 
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venants not broken K And neither between one statute and 
another, doth the time of antiquity give any advantage as 
touching the goods of the conusor, but he who first seizeth- 
them, by execution is preferred ; and before suing of exe- 
cution, the executor may give precedency ta either «• 

Mortgages may also be reckoned among this last men- 
tioned class of debts ; for where a man mortgages land, and 
covenants to pay the money, and dies, the personal estate of 
the mortgagor shall, in favour of the heir, be applied to ex- 
onerate the mortgage X. And though there be no covenant 
in the deed for the pa3rment of the mortgage money, yet the 
personal estate shall be liable in the hands of the executor '• 
A mortgage is a charge upon the personal estate, as well as 
upon the lands mortgaged; and the personal estate is primarily 
liable : for« mortgage is a general debt, and the land is only 
as security >• It was decreed at the rolls, that mortgages were 
to be paid before judgments and recognizances : but upon 
an appeal to the house of lords, it was adjudged that mort- 
gages are not to be preferred to other real incumbrances ; 
but that mortgages, statutes, and recognizances shall take 
place according to their priority, and as they stand in order 
of time*. 

Fifthly, Debts by specialty or special contract are to be 
paid. When a sum of money becomes, or is acknowledged 
to be due, by deed or special instrument under seal ; such as 
by deed of covenant (2^), by deed of sale, by lease reserving 

' Swinb. 457. personal estate may not be liable to 

' " Ibid. pay the mortgage money. See 

A 2 Salk. 449. Mortgage, in the Index. 

y Ibid- I Vem. 4S6. • £arl of Bristol v. Ilungerford. 

» 1 Atk. 487. — For where the 2 Vern, 524. 



(25) This must be understood of those covenants enly 
which are for payment of a specific sum of money, or which 
being broken sound in damages, although the damages are 
not liquidated, 3 Burr. 1380. 6 Mod. 142. For if the cove- 
nant be contingent, asy for example, a covenant to save harm- 
less which is not broken, it will not, in the administration of 
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rent, or by bond or obligation ; it is considered a debt by 
specialty ; and such debts are looked upon i^ the next class 
after those of record, being confirmed by special evidence 
under seal \ And rent in arrear, and unpaid by the intes- 
tate, is equal to a debt by specialty ; for this savouring of the 
realty, the administrator can no more wage his law ^ against 

^ 2 Black. Com^ 465. 511. at present, one shall hardly hear of 

'^ To wage law is, where the de- an action of debt brought upon a 

fendant swears that he does not owe simple contract, that being supplied 

the plaintiff any thing. This was by an action of trespass on the case, 

mcnne common formerly than it is for the breach of a promise or as* 

now. It is now only in actions of sumpsit ; and this being an action of 

debt upon simple contract (26), or trespass, no law can be waged therein, 

for amercement, in actions of deti- So that wager of law is now quite 

nue, and of account, where the debt out of use, beng avoided by the 

may have been paid, the goods mode of bringing the action, but 

restored, and the account balanced stiU«it is not out of force. And 

without any evidence of either, that therefore, when a new statute inflicts 

the defendant is admitted to wage a penalty, and gives an action of 

hb law, and not where there b any debt for recovering it, it is usual to 

specialty by bond or deed. And as add, * in which no wager of law shall 

tfie defendant is only allowed to be allowed.* S Blad^. Com. 341* 

wage his law in an action of debt; 347. 

assets, stand in the way of a debt by simple contract, ] 1 Vln. 
Abr.305. SVern. 101. Ambl.160. ^nd if subsequently to 
the payment of the simple contract debt, the contingency 
should happen, evidence of such parent may be admitted, 
on the executor's plea ofplene administravit to an action by 
the specialty creditor. 11 Vin-Abr. S07. Aleyn, 40. S.C. 
Styles, 37. But where the contingency has taken place, 
although the debt consequent upon it has not^been paid, it 
may be pleaded to an action by«a simple contract creditor. 
As where the testator had executed a bond to A, in 2,800^., 
conditioned to indemnify him against another bond for 800/. 
which he had executed jointly with the testator to B, for the 
debt of the testator, in whose lifetime the 800/. had become 
due, and was still unpaid; on the executor disclosing these 
facts in a plea to an action of assumpsit, and stating that he 
had administered all, except so much as would satisfy such 
indemnity bond, it was held to be a sufficient defence. Cox 
V. Josephy 5 T. R. 307. See also Musson v. May, 3 Ves. & 

Bea.194. 

(26) And for this reason it is that an action of debt on a 
simple contract cannot now be maintained against an execu* 
tor or administrator, Barry v. Robinson, I New Rep« 293. 
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such a debt^ than he can to a debt by specialty <> (27) Where 
an action of debt was brought against an executor^ for rent 
reserved on a parol lease, after the lease was determmedy and 
the executor pleaded that the testator entered into an obli- 
gatiooy and tliat he had not assets above 51, which were not 
sufficient to discharge this obligation ; on demurrer, it was 
resolved that this rent, though reserved on a parol lease^ was 
yet equal to an obligation, and that it still remained in the 
realty, though the term was determined «• 

As to a bond, any voluntary bond is good against an exe- 
cutor or administrator, unless some creditor be thereby de- 

<i 2 New Abr. 434. « Ibid. 



■»■ < 



(27) For rent which was in arrear in the testator's lifetime, 
the executor is liable merely in that character ; as the testa- 
tor's debt he can be sued for it in the detinet only, and to 
such action may plead that he has fully administered. Li^d- 
dall V. Dunlapy 1 Wils. 4« Com. Dig. Administration, b. 14. 
Whereas, for the subsequent rent, the executor is in general 
regarded as personally responsible. He has no right to waive 
the term, for he must renounce the executorship in totot or 
not at all; and if he enter on the demised premises, as by his 
office he is bound to do, the lessor may charge him as as- 
signee in the debet and detinet for the rent incurred subse- 
quently to his entry. BdUm v. Cannon^ Pollexf. 125. S.C. 
1 Ventr. 271. But if the land be of less value than the rent, 
he may plead the special matter, viz* that he has no assets, 
and the land is of less value than the rent, and pray judg- 
ment whether he shall be charged otherwise than in the 
detinet only. BiUinghurst v. Sveerman^ I Salk. 297* And in 
a late case, where the defenoant, who was administrator of 
the original lessee, was charged as assignee in an action for 
use and occupation for rent due after the intestate's death, 
it was held that although he had taken possession, yet 
having proved that the premises had been productive of no 
profit to him, and that eight months after the death of the 
intestate, he had offered by parol to surrender them to the 
plaintiiT, such proof constituted a good defence to the action. 
Remnant v. Bremridgef 2 B. Moore, 94. See also 1 Wms. 
Saund. 1. note (1.) , 
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prived of his debt; but if die bond be merely voluntaryy a 
real debt (though by simple contract only) shall have the pre* 
ference. But if there be no debt at all, then a bond, how- 
ever voluntary, must be paid by the executor ' (28). And 
although the executors are not named in an obligation, yet 
the law, will charge them, for that they represent the estate 
of the testator. And the law is the same of administrators* 
But the heir shall not at any time be charged without ex- 
press mention of the heir s (29). 

Before we proceed to consider the last species of debts, 
viz. debts by simple contract, we may here make some ob- 
servations on what has been said concerning debts of record, 
and debts by specialty, and special contract. As to debts of 
record, we may observe, that the executor ought to take no- 
tice of these at his peril i>. But as to debts due by bond or 
other specialties, although the law requires that debts shall 
be paid according to their superiority as herein set forth ; yet 
an executor may pay a debt on a simple contract before a 
specialty; if he hath no notice of such specialty; for other- 
wise it might be in the power of the obligee to ruin the 
executor by keeping his bond in his pocket, until the execu- 
tor shall have paid away aH the assets in discharging simple 
contract debts K Respecting obligations, if there be divers 
of the like kind, itseemeth to be in the power of the execu- 
tor to discharge which obligation, and to gratify which of the 
creditors he thinks fit (in like manner as was before said 
rejBpecting debts of record^); which bemg done, the other 

' 3 P. WilL 222. Comyns, 255. * 2 New Abr. 435. 

« Dyer, 23. * Rige68. 

^ 2 New Abr. 435. 



(28) But an executor has no authority to pav a bond 
founded on an usurious consideration, or a bond ex turpi 
causa. Such payment will amount to a devastavit^ as well 
against legatees as against creditors. 11 Vin. Abr. 307* 
Brownl. 33. Hob. 167. Robinson v. Gee, 1 Ves. 254. 

(29) See ante, p. 55. n. 17* 
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simple contract, though postponed to all others, au executor 
or administrator is bound to pay as far as he hath assets ^ Yet 
if no suit is. commenced against him, he may pay one cre- 
ditor in equal degree his whole debt, though he has nothing 
left for the rest: for without a suit commenced, the executor 
has no legal notice of the debt^. And no action shall be 
brought, whereby to charge an executor or administrator^ 
upon any special promise, to answer damages out of his own 
estate ; unless the agreement upon which such action shall be 
brought, or some memorandum or note thereof shall be in 
writing, and signed by the party to be charged therewith, 
or some other person, thereunto by him lawfully autho- 
rized* (31). 

As to the interest a man hath in an apprentice : it was h^d 
by Holty chiefjijustice, that by the custom of London, the 
executor of the master should put the apprentice to another 
master of the same trade ; and that in other places it would 
be very hard to construe the death of the master to be a dis- 
charge of the covenants, though he admitted that the cove* 
nant for instruction had been considered as cancelled, but 
that he still continued an apprentice with the executor as 
to maintenance K And where a master received with an ap- 
prentice 2501* and died within two years, the apprentice 
during that time having been employed only in inferior 
affiurs ; it was decreed, after debts on specialties were piud, 
that the executors should repay 2501. as a debt due on simple 
contract, deducting after the rate of 20^« a year for the main* 
tenance of the apprentice^ during the time he lived with his 

4 2 New Abr. 434. • Stat. 29 Car. II. c.3. sect. 4. 

*^ 2 Black. Com. 512. M SaUc. 66. 



(31) To sustain an action against an executor or admini- 
strator on this statute, the whole agreement, Uiat is, not the 
promise only, but the consideration on which it is founded, 
tiiust be in writing. JVain v. Warlters^ 5 East, 10. Saun» 
ders V. Wakefield^ 4 Barn. & Aid. 595. See also jRann v. 
Hughesy 7 T. R. 350. n. 
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master «. — In an action of debt on bond^ conditioned for 
Matthias Anderson's performance of the covenants in an in- 
denture of apprenticeship, whereby he was bound to the 
plaintiff's testator, who was a mariner; the defendant 
pleaded that Anderson served faithfully to the death of the 
testator : the plaintiff replied, that since the death of the tes- 
tator, Anderson had absented from her service; to which 
there was a demurrer. And after argument at bar, the chief 
justice delivered the resolution of the court, vtz. that they 
were all of opinion the defendant should have judgment ; 
and the executrix could maintain no such action. The bind- 
ing was to the man, to learn his art, and serve him, with- 
out any mention of executors. And as the words are con- 
fined, so is the nature of the contract ; for it is fiduciary, and 
the lad is bound from a personal knowledge of the integrity 
and ability of the master v.— In a late case, wherein it being 
contended tliatthe contract between a master and his appren- 
tice is merely personal and dies with the master ; it was said 
by Lord Mansfield, that though an apprentice is not strictly 
assignable, nor transmissible, yet, if he continue, with the 
consent of all parties and his own, it is a continuation of the 
apprenticeship * (32). 

In respect to legal and equitable assets ; if a man, pos- 
sessed of a term for years, mortgages it, and dies, leaving 
debts, some by bond, and some by simple contract, the 
equity of redemption is equitable assets, and shall be liable 

* Soamv,BouHien4:St/ieSfFinch, recommeDd it to the creditors to 
39$, allow the apprentice a gross sum out 

^ Batter ▼. BurfLdd, Str. 1115. of the estate for the purpose of bind- 

* The Xing y. the Inhahitantt of ing him to another master, which is 
StodOaruL King's Bench. Doug, considered as an indulgence and not 
Hep. 70. 2d edit. -^ Where the mas. a right. MSa 

ter becomes bankrupt, commissioners 



{S2) See 32 Geo. c.57. by which some specific regulations 
are prescribed in the event of the death of the master of a 
parish apprentice^ on whose binding no larger sum than 51. 
shall have been paid. 



I 

J 
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to all the debts. equally y. — A lease for yeans, or a.boiid» 
or gniDt of an annuity taken in a trustee's name, bebg per- 
sonal assets, shall be Applied in course of administration > ; 
that is, as has been shewn. The distinction seems to be 
this ; where there are legal assets, that is, assets which 
are liable at law without the help of equity, there the 
executor may apply th^n according to the course of law, 
which allows and reiquires the preference to be made as hath 
been mentioned ; but where there are oi^y equitable assets, 
that is, assets which are not liable, . without the help of a 
court of eqiuty, m such case, the court will direct the 
application thereof, according to that course which seems 
BKist equitable and jus^, that is, to pay every creditor his 
share in proportion \ So, where the assets are. pai;tly legal, 
and partly equitable, although equity cannot take away the 
legal preference on legal assets ; yet where one creditor .has 
been partly paid out of such legal assets, when satisfaction 
comes to be made out of equitable assets, the court will 
postpone him till there is an equality, in satisfaction to all the 
other creditors, out of the equitable assets proportionable 
to so much as the legal creditor has been satisfied out of the 
legal assets K Of which further mention will be Ynade in 
treating on assets in a subsequent part of our work. 

And now we shall return to the subject of paying debts 
with legal assets in such manner as the law requires. If one 

y 3P, WUl. 341. be Ugal assets in tbeir hands (al- 

' 2 Vera. 764. 3 P. Will. 342. though they could not be charged 

• 4 Bura*s Eccles. Law, 297. To with the value of the lands before 

determine the difference between sale). Tet some of the old cases, 

4r^ and e^tttto^fe assets, where land considering the devisee, &c. in the 

hath been devised for pajrment of double character of trustee and exe- 

debts, a distinction bath been made cutor, preferred the former ; and 

where the same persons that were consequently made the assets equi^ 

trustees to sell the land were exe- table ; and the modern cases incline 

cutors, and where they were not. strongly to this construction ; yet it 

The. generality of the old cases d&- seems that where an estate descends to 

termine that mon^ arising by sale the heir charged witli the payment of 

of land devised to, or subject to .the debts, it will be»]^gaL assets. 2. P. 

power of executors, to sell for pay- Will. 416. note 2. 4th edit, 
ment of debts and legacies^ should ^ 4 Bura*s' Eccles. Law, 297. 
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that hath a debt due to him from the deceased upon a simple 
contract or the like, sue the executor or administrator for it, 
and there be debts due to others upon bonds and specialties, 
unsatisfied ; in this case, Uie executor or administrator may 
not pay this debt, nor may he suffer the plaintiff to recover 
in his actiim ; for if he doth, and he hath not assets besides 
to satisfy the debts due upon bonds and specialties, he must 
satisfy so much out of his own estate as he hath so paid, or 
suffered to be recovered from him ; for then in case of an ac- 
tion brought, he is to plead and to set forth these debts upon 
specialties, and to say that he hath no more than what is suf- 
ficient to satisfy them ; and thereby he shall bar the plaintiff in 
his action. In like manner it is, if one that hath a debt due 
to him from the deceased upon an obligation, sue the exe- 
cutor or administrator thereupon, and there be debts due to 
others upon judgments, statutes, or recognizances, and the 
executor or administrator suffer the plaintiff to recover the 
debt due upon the obligation, for want of pleading the 
judgments, &c., in this case he must pay so much out of his 
own estate, towards the satisfaction of the said debts due 
upon judgments &c,, as he hath paid of the debt due upon the 
obligatioii. But here it must be observed, that no judgment 
or statute that is discharged, or is lefl and suffered to lie 
by agreement to bar others of their debts, shall be any bar 
to others that sue for their debts due upon obligation, &c. ; 
and therefore if any executor or administrator shall plead 
such judgments, &c. in bar of any other debt sued for by 
any qther creditor, the creditor may by special pleading 
set forth this matter of covin, and avoid the plea and bar of 
the executor or administrator c. 

In an action of debt against an executor, if the defendant 
plead fully administered, and any assets be found in his 
hands, although there be not to the value of the debt ; yet 
the plaintiff shall have judgment for his whole debt of the 

« Shep. Touch. 457. 
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goods of the testator ^ (33). But if it be found that be had 
nothing in hiis hands, the judgment shall be, that the plaintiff 
shall take nothing by the writi and shall not have judgment 
of the debt ; for he hath waived this advantage by taking of 
the issue, and judgment is tx> be given upon the verdicts-^ 
Where a testator is much indebted, and the executor is 
desirous to be rid of the assets, his safest way is, to file a 
bill in chancery against the creditors, to the end they may, 
if they think fit, contest each other's debts, and dispute who 
ought to be preferred in payment C 



SECTION VI. 

Of Accounting before ike Ordinarjf^ 

By the statute of the 22 & 23 Car. II. c. 10. the ordinaries 
shall and may proceed and call administrators to account for 
and touching the goods of any person dying intestate, aiid 
upon hearing and due consideration thereof^ order and make 
just and equal distribution of what remains clear (after 
all debts, funeral, and just expences, ef every sort, are 
allowed and deducted); and the same distributions decree 
and settle, and compel such administrators to observe and 
pay the same, by the due course of his majesty's ecclesias- 
tical laws : saving to every one, supposing himself or them- 
selves aggrieved, their right of appeal, as has been always 
in such cases used. But by the statute of the 1 Jac. II. 
c. !?• sect. 6. it is provided, as was before mentioned, 

•» 1 Roirs Abr. 929. ^2 Vera. 37. 

• IHd. 



(33) Or the plaintiff on such a plea may immediately take 
judgment of assets quando acciderint, Noell v. Nekon, 
2 Saund. 226. 
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tbat no administrator shall be cited according to the said 
*ct of the 22 & 23 Car. 11. c. 10. to render an account of 
the personal estate of his intestate (otherwise than by an in^ 
ventory or mventories thereof), unless it be at the instance 
or prosecution of some person in behalf of a minor, or having 
a demand out of such personal estate as a creditor or next 
of kin, nor be compellable to account before any of the 
ordinaries or judges, by the said act empowered and ap- 
pointed to take the same, otherwise than is aforesaid ; any 
thing in the said act to the contrary notwithstanding. 
— The account must be passed before the same judge, 
or. his surrogate or successor, that grants the adminis- 
tration. 

If any person having interest shall call the administrator 
to exhibit a true, full, and perfect inventory of the goods of 
the deceased which have come to his hands, and to give an 
account of his administration thereof; he who is called in 
such casoi is bound personally to exhibit such inventory and 
account, and (if the adverse party demand it) to take a cor- 
poral oath of the truth thereof i>. And as proofs made upon 
the account, at the instance of some one or more persons 
having interest, do not bind others who are not parties to 
the suit ; therefore to prevent multiplicity of actions, it be- 
hoves the administrator, when he is cited by any one of the 
parties to render an account, to cite the next of kindred in 
•special, and all others in general, having or pretending to 
have interest in the goods of the deceased, to be present, if 
they think fit, at the rendering and passing the account. 
And then upon their appearance, or contempt in not appear- 
ing, the judge will proceed to give sentence ; and the ac- 
count thus determined will be final K 

An executor or administrator shall be allowed all 
reasonable expences, as well in law-suits, as for other 
honest purposes : And this reasonableness of expences 
to be such, as that he may receive thereby neither 

. "Oughlon*! Ordo Jud. 345. ' Ibtd. S54, 

G 
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profit ($4) nor loss K Anil therefore he shull be allowed 
his e^ences in secular courts, over and above such costs as 
were allowed there K 

In an action of debt upon a bond mitered into by an adnu- 
nistrator to the ordinary, upon taldng letters of adminis- 
tration, the question was, Whether an administrator, by 
virtue of this oMigation, was bound to go^ and give in his 
account in the spiritual court without being cited ? And by 
Holt, chief justice, who delivered the opinion of die court, 
1. It appears by the statute of Edward III. that an executor 
was compilable to account before the ordinary, and so was 
an administrator ; but that the ordinary was to take the 
account as given in, and could not oblige them to prove the 
items of it^ nor swear to the truth of tl^n. So it was if a 
creditor sued in the ecclesiastical court ; for he had a proper 
remedy at common law. Sut if a legatee had sued for an 
account in the ecclesiastical court, the defendant before the 
statute was compelldi>le to prove the whole account ; for the 
legatee had no Other remedy, and the ecclesiastic^ court, 
which had a jurisdictioQ of legacies, c<xuld not otherwijie do 
right : yet in such a case, if the eicecutor would pay him, he 
could net sue further^ for he had right done him, and tibe 
executeir was not liable, but of necessity that right might be 
done. 2w A person entitled to distribution on the 22 C^. II. 
is io consequence entitled to sue S^r an acoount as a le^tee 
was ; for the next of kin is a legatite by the statulie, and, as 
a statute legatee, shall have the same remedy as the other 
legatee might before the statute. The condition of an ad- 

^ Lind. 178. » Floyer*s Proctor's Pract. S7. 
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(34) It is a general rule that an executor or trustee ia not 
^nti^l^d to a compensation for personal trouble and loss of 
time. Burden v. Burder^y 1 Ves. & Bea. 170. Brocksopp 
V. Barnes t 5 Madd. 90. If therefore the nature of the trust 
be such that an executor or trustee ought not to undertake 
it without remuneration, a special case must be made in a 
court of equity, before the trust is accepted, in order to in- 
duce a reljEixation of the general rule. See Marshall v. Hoi- 
lotoa^, 2 Swanst. 432. ^ 
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miniBtration bond was, to account when required ; there- 
fore he was not to account before be was l^^j cited, which 
could not be ex officio ; and dierefore the statute of Jac. II. 
whereby the ordinary is prohibited from citing him ex 
offidoy had really no effect at all, for the law was so before : 
but since the statute of Car* IL the condition of administra- 
tion bonds being, that he account at a day certain, he must 
account accordingly at his peril, and that without citation 
or suit ; and this aocount must be in court ; and if he comes 
at the day and no court is held, he shall be excused ; for he 
may plead he wds there ready, and no court held. But th«i 
this accoirat is not eKaminabl^ unless a party interested 
comes and controverts it ">• 

It is said the ordinary hath but a lame jurisdiction,, and 
tiiere being no negative words in the statute of Car. U- 
a bill for distribution properly lies in chancery". And 
wiiere the suiplus of the personal estate for want of distribu- 
tion by a will is distributable, there can be no suit for it in the 
spiritual court «•-— Where a man died intestate, and his widow 
took out letters of administration to htm ; the intestate's bro- 
ther cited the widow into the spiritual court, to make dis- 
tribution of her deceased husband's estate. Hie widow there 
suggests, that the brother had goods of the intestate in his 
hands te the value of 200^. And upon this the spiritual 
court orders him to bring the 200?. into court, to the end 
it may be distributed. And for not bringing it in, they 
excommunicate hhn. Upon which he moves in the King's 
Bench for a prohibition ; and it was granted as to the whole 
process that compelled him to bring in the 200/. For by the 
court, the spiritual court hath power to make distribution of 
the estate, when it comes in, but not to fetch it in; because that 
is to hold plea of debt ; but the spiritual court might refuse 
in this case, to proceed to distribution, until the brother had 
brought in the 200/. but they cannot excommunicate him 
for not bringing it in '. 

tt 2 Salk. 315. * 5 Mod. 247. Str. 865. 

» 2 Vern. S62. " Clerke and Gierke, L. Raym. 585. 

G 2 
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CHAPTER m. 

DT "MAKING DISTRIBlTTIGH'. 

By the statute 22 & 2S Car. U* c. 10. after debts aitd 
funeral expences are paid, the surplusage of intestates' es- 
tates (except the estates of femes covert ; that is, married 
women, to which their husbands have a right as before men* 
tioned) shall, after the expiration of one full year from the 
^eath of the intestate, be distributed in the following manner : 
one-diird shall go to the widow of the intestate, and the resi- 
due in equal proportions to his children, or if the children 
be dead, to their representatives, that is, their lineal de- 
scendants. But no child of the intestate (except his heir at 
law) on whom he settled in his lifetime any estate in lands, 
or pecuniary portion equal to the distributive shares of the 
iother children, shall have any part in the surplusage with 
thetr brothers and sisters ; but if their estates, so given them 
by way of advancement, are not quite equivalent to the other 
i^ates, the children so advanced shall now have so much as 
will mdcethem equal' (1). But the heir at law ^hall 

' '' 2 Black. 515, 516. — If the in* should not be barred of any thing a 

testate husband covenanted to leave husband should give or leave by 

his wife a certain sum ; and her dis- deed or will, and he died intes- 

tributive share comes to above that tate, and a freem.an of Ltmdon; 

sum, the latter is a satisfaction ; and it was held, that the wife's shares by 

jMns hath been considered radier a the statute and custom were not a 

peifbrmanoe than satisfaction of the satisfaction of the covenant con* 

covenant. 1 P. Will. 324. Note 1. tained in the settlement. £irkman 

4th edit. But where there was a pro- v. Xirkman, 2 Bro. Cha. Rep. 95. 

viso in a settlement that the wife (2). 



( 1) This statute applies only to the case of actual intes- 
tacy ; for where there is an executor and consequently a 
(Complete will, though the .executor may be declared a trustee 
for the next of kin, they take as if the residue had been actu- 
ally given to them. Therefore in such a case, a child ad- 
vanced by her father in his lifetime, cannot be called upon 
to Jbring her advancement into hotchpot. Walton v. Walton, 
14 Ves. 324. 

(2) The rule is, that if, on a division of the covenantor's 
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have an equal part in the distribution with the other 
children, without any consideration of the value of the land, 
which he hath by descent, or otherwise, from the intestate* 
By this statute the heir at law shall not abate, in respect 
of the land which he hath by descent, or otherwise, ^om 
the intestate ; yet if he hath had an advancement from his 
father in his lifetime otherwise than by land as aforesaid, he 
shall abate for the same in like manner as the other child'*' 
ren. And so it seeems that coheiresses shall bring together 
into hotchpot such advancemei^^ (not being lands) as they 
shall respectively have received from their father, before 



property under the statute of distributions, either in the case 
of an absolute or a quasi intestacy, a portion equal in amount 
to the stipulated sum devolves to the party claiming by the 
covenant, that is a satisfaction, or, more properly, a perform- 
ance of the covenant ; but when the portion is inferior in 
amount, it is considered a part performance. Blandy v. 
Widmore, 2 Vern. 709. Lee v. Cox, 3 Atk. 419. S. C. 1 Ves. 
Barret v. Beckford, 1 Ves. 519. Richardson v. Elphinstone, 
2 Ves. jun. 463. Garthshorev, Chaiiey 10 Ves. 1. Goldsmid 
v. Goldsmid, 1 Swanst. 211.-^ Lord Eldon, in Garthshore v. 
Chalie, considered that the instrument is to be construed 
with reference to the circumstance, that there is a claim 
upon the property independent of the covenant ; and that 
where a husband covenants to leave or pay, at his death, a 
sum of money to a person, who, independent of that engage- 
ment, by the relation between them, and the provision of the 
law attaching upon it, will take a provision, the covenant is 
to be construed with reference to that circumstance. The 
cases which have established this doctrine, though they have 
never been in terms impugned or shaken, appear not to 
have met with entire approbation. But as no case on which 
the question of satisfaction of a covenant to provide for a 
wife has occurred in a case of testacy, that question still re» 
mains open ; and as a legacy given by a will primd Jade 
imports bounty, it would perhaps admit a presumption of an 
intention in the testator to augment the provision in the 
settlement, and not to satisfy or perform it. See fjaynes. 
V. Micoy 1 Bro. C. C 129. Devese v. Pontetf I Cqx, ($8^ 
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they shall be entitled to recover their several distributive 
shares^ agreeable to the geaeral purport of the act; which is 
evidenUj to promote an equality as much as may be». 

This word hotchpot is genercdly understood to signify mix- 
ing and blending together, and conveys much the same idea 
as the words coUaiio bonorum % which in the civil law is 
answerable to the word hotchpot^ andsignifies^ that if a child 
advanced by the father, doth after his father's decease, chal- 
lenge a child's part with' the rest, he must cast in all that he 
had formerly received, and then take out an equal share with 
the others ". 

In respect to borough-english lands, which by custom de- 
scend to the youngest son, as we shall again see in the ensu- 
ing chapter, it became a point upon the statute of distributions, 
whether the youngest son (to whom the land descended by 
the custom of hprough-english) should abate for these lands, 
or should be considered as an heir at law, who by the sta- 
tute is to have a distributive share, without any allowance for 
lands by descent. And it was ruled by Sir Joseph Jekyll, 
master of the rolls, that he should allow for these lands *. 
Yet where a man was possessed of a personal estate, and 
seised of a copyhold in fee^ which was in the nature of bo^ 
rough<english, and the question was, whether the youngest 
son, upon whom the copyhold descended, should have an 
equal share with the other children of the personal estate, 
exclusive of the copyhold, or only so much as with that copy- 
hold would make his portion equal to that of the other child- 
ren. By Lord Chancellor Talbot : The heir at law is the 
eldest son, and not the heir in borough-english ; and the ex- 
ception in the statute extends only to the eldest son. Yet 
nevertheless the youngest son, who is heir in borough-english^ 
shall not bring the borough-english estate into hotchpot, 
diere being no law to oblige him to do this, but only this sta^ 
tute, and there are no words in the statute that require it : 

» 4 Burn's Eccles. Law, 332. « Jtc. Diet tit. Hotchpot. lOtb edit. 
« 2 Black. Com. 190. v Str. 935. 
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for the statnl^ ^peaketh only of such estate as a child hath 
by settlement) or by advancement of the^ intestate in his- 
lifetime. And it was decreed that the youngest son should 
have an equal share with the other children, without regard 
to the value of the borough-english estate. And the former 
case coming after this before the Lord Chancellor Talbot^ . 
he reversed the decree of the master of the rolls, and de- 
creed agreeably to this latter case x. 

In respect to what shall be an advancement, so as to come 
within the meaning of the statute, we may observe, it hath 
been determined, that small inconsiderable sums, occasionally 
given to a child, cannot be deemed an advancement or 
part thereof. Thus, maintenance money, or allowance made 
by the father to his son at the university, or in travelling or 
the like, is not to be taken as any part of his advancement, 
this being only his education ; and it would create charge 
and wicertainty to enquire minutely into such matters.—* 
So, putting out a cl^ld apprentice, is no part of his ad- 
vancement ; for it is only procuring the master to keep him 
seven years instead of the parent. But the father's buying 
an office for the son, though but at will, as a gentleman 
pensioner's place, or a commission in the army, these are 
advancements pro tanto, that is, for so muchy. And a 
provision made by a marriage settlement, although it is in 
the nature of a purchase', is such an advancement as that a 
child claiming a distributive share, shall first bring the said 
advancement into hotchpot. As where the father, on his 
son's marriage, covenanted, in case of a second marriage, to 
pay the first son by the first wife 500^. There was a son, 
and several other children of the first marriage. The father 
of these children died intestate ; and by the court it was 
agreed, that the heir must bring the 500^. into hotchpot, al- 
though in nature of a purchaser under a marriage settle- 



^ Cat. Talb. 276. And where a person takes any 

7 3 p. Will. 317. thing from an ancestor or others, by 

* Purchase means any metliod deed, wil, or gift, and not as h«hr aft 

of acquiring an estate oCher than law, thisisapnrcbaifr 2 IuHL Abr* 

by descent. 1 Black. Com. 214. 497. 
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loent^. So where a man on his marriage entered into -arti-' 
cles, in consideration of the marriage, and of 4000/. portion^ 
to settle an estate to raise portions for daughters, in case 
there were no sons ; that is to say, if but one daughter, the 
sum of 5000/.; if two or more, then the sum of 6000/. equally 
amongst them, to be paid at their respective ages of 18 years, 
or days of marriage, which should first happen; and 80/. a 
year maintenance in the meantime to each daughter. The 
marriage took effect ; and they had issue one daughter only, 
and no son. Then the wife dies. Afterwards the man mar-- 
ries a second wife, and had by her a son and a daughter, and 
died intestate, leaving a personal estate to the amount of 
20,000/. The daughter by his first wife, at that time was 
about 12 years of age ; and some time aflar married one Mr. 
Edwards ; and they brought their bill, to have an account of 
the personal estate of the wife's fi^ther, and their distributive 
share thereof. And the only question was, whether the 
5000/. should not be looked upon to be so fkt an advance- 
ment of the plaintiff, the wife of Mr. Edwards, that if she 
would have any fkrther share of her father's personal estate, 
they must bring this 5000/. into hotchpot. And the court, 
consti^ing of King lord chancellor, assisted by Raymond 
chief justice, and the master of the rolls, and Price and 
Fortescue justices, were all clear of opinion, that this was an 
advancement by the father in his lifetime, within the mean- 
ing of the statute, though contingent and future ; so that she 
could not have that and her distributive share likewise. And 
accordingly the decree was pronounced^. 
' If the father settles a rent out of his lands upon a younger 
child, this is an advancement; so likewise if he by deed set- 
tle an annuity upon a child, to comnience after his death, 
jthis is an advancement for so much (3): and by the same 

^ 2 Vem. 638. ** Edwards and Freeman* I Abr. 

£q. Ca& 249. 



(S) The value of an annuity when brought into hotchpot 
is the amount of what it was worth at the time it was granted 
8 Ves. 63. 
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reason, a reversion settled on a child as it may be valued, is 
an advancement also «. And if a child who has received any 
sklvancement from his father, shall die in his father's life- 
time, leaving children, such children shall not be admitted' 
to their father's distributive share, without bringing their 
father's advancement into hotchpot ; as where a father had 
several children, and in his lifetime advanced one of them. 
The child, thus advanced in part, died in his father's life- 
time, leaving issue. Afterwards the father died intestate, 
possessed of a considerable personal estate. It was ruled, 
that the issue of the dead child must bring into hotchpot 
what their father received in part of advancementi as he, if 
living, must have done ; as that the issue stands in the place 
and stead of the fkther, claims under him, and cannot be in 
a better condition than the father, if living, would have been, 
and had claimed his distributive share <*. -— — A child, partly 
advanced, shall bring in his advancement only amongst the 
other children ; so that the wife shall have no advantage of 

it«. It is said that whatever a child receives out of the 

masher's estate should not be brought into hotchpot. As in 
the case of Holi and Frederick^ 2 Peere Williams, f^. 
Martha Frederick, who married one Holt and survived hin>, 
had three children, two sons and a daughter, and having out 
of her own estate given 10007. to her daughter in marriage, 
died intestate, leaving those three children; and the ques- 
tion was, whether the daughter who had received this 10007. 
from her mother, ought to bring it into hotchpot, before she 
should receive any farther share of her mother's personal 
estate. The lord chancellor King said, It weighed with 
him, that the act of distribution was grounded upon the cus- 
tom of London^ which never affected a toidoto'a personal 
estate ; and that the act seems to include those within the 
clause of hotchpot, who are capable of having a wife as well 
as children, which must be husbands only. And so in this 
case (without much debate) his lordship ruled, that the 

« 2 P. Wifl. 141. 442. ' 4 Burn's Eecles. Law, 339. 

" 2 P. Will. 560. 
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daughter should not bring die ICXXtf^ which she had received 
in her melher's lifetiiae> i&to hotchpot (4). 

By what has been-^aidi it may be perceived, that where 
the intestate leaves a widow and children, or the representa- 
tives of children, one-third of his personal estate shall go to 
his widow (5), and the residue to his children ; or if dead» 
to their representative, that is, their lineal descendantSy 
such of the children, or the representatives of such of thenii 
as have been advanced as aforesaid, first. bringing such ad- 
vancement into hotchpot, in case they choose to claim their 
distributive share ; and of such advancement, when the same 
shall be so brought into hotchpot, the widow 6hall have no 
advantage. Now we may consider how the residue of the 
intestate's estate is to go to his children, or if dead to their 



(4) Money laid out by the intestate on repairs of houses, 
which descended to his eldest son, as heir, is not an advance- 
ment, but it would have been so if the father had first vested 
the estate in his son, and had afterwards given him the money 
to improve it. 5 Ves. 721. A provision which a father may 
make for his child by will (for a case may occur wbere a 
testator may die intestate siS to part of his personal estate) 
is not considered in the light of an advancement; nor is land 
given by the father's will to a younger child. 2 P. Wms. 
440. 446. Neither is property given or bequeathed to the 
child by any other person to be denominated an advance- 
ment. S Bac* Abr. 76. A provision which operates as an 
advancement^ must result from a complete act of the intes- 
tate in his lifetime, by which he divested himself of all pro- 
perty in the subject, though it may not take effect in posses- 
sion until after his death. 2 P. Wms. 440. The use of fur- 
niture for life has been regarded as an advancement ^o tanto. 
Com. Dig. Administration, (H). Fitzg. 285. 

(5) A widow takes as widow by the express words of the 
i^tute, and not as being of kin ; for neither a wife nor a hus- 
band are, as such, of kin to each other. Worsley v. Johnsoriy 
3 Atk. 761. Bailey v. Wright^ 18 Ves. 54. A widow may be 
excluded fVom any distributive share by the statute, if by 
settlement a jointure is limited to her in bar of all her de- 
mands out of the estato of her husband, by virtue of custom 
or otherwise. 1 Vern. 15. 
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representatives) that i6> thdr lineal deseendantSb And hero 
we may observe, the doctrine and limits of representation^ 
ds laid down in the statute of distributions, seem to have 
been principally borrowed from the dvtl law ; whereby it 
will Sdmetimes happen that personal estates are divided per 
capita^ as when etery claimant claims in his own right; and 
sometimes per stirpes, as when the claimants claim by repre- 
sentation, or in the right of another. They are divided per 
capita to every one an equal share, wh^ all the claimants 
dium, in their own rights, as in equal degree of kindred, 
and not by representation in the right of another person C^ 
That this may be rightly understood, let us first suppose^ 
That neither of the intestate's children hath died leaving cbil** 
dren. 2. That the intestate's children are all dead ; whe- 
ther they were two, or t)yree, or more ; each of them having 
left children ; as it may be, one of them two, another three, 
or more* 3« That some of the intestate's children are living, 
and some dead ; and that those who are dead have each lefl 
ehildren* 

As to the first supposition, it is sufficiently clear, that if 
neither of the intestate's children hath died leaving children, 
the residue as aforesaid, or the remaining two-thirds, lifter 
the wife has had her third, shall be equally divided between 
all the children of the intestate ; as in this case they all 
daim in their own right : and where a man marries a woman* 
and hath issue by her, as it may be, sons and dau^ters, and 
the wife dying, he marries another woman, by whom he hMh 
also sons and daughters : now these, though they are called 
brothers and sisters, are but brothers and sisters of the half- 
blood ; because they had not both but one father and mother f : 
yet between these no diistinction is, or (as I conceive) ever 
was made ; but in respect to collaterals. Who may take 
where there are no lineal descendants; there are several 
precedents of judgments given since the statute^ allowing 
the half-blood to have but fm half-share : but now these are 
upon the same footing with the whole blood, in respect to 

*' 2 Black. Com. 517. « Terms dt Ley. 
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what thej are entitled to in the distribution of personal es- 
tate b. Yet in respect to real estate, the whole blood is al- 
ways preferred^ and the half*blood is no blood inheritable 
by descent, as we shall see in the ensuing chapter. Where 
a father leaves b^ind him one or more children, and his 
widow shall happen to be with child, the child in the mo- 
ther's womb will be reckoned among the children of the 
deceased ; and if the other children should proceed to a 
partition of the estate, it will be necessary to lay aside one 
share for the child that is to be born, and to name a curator 
to it, who may take care of its interest ^ But this provision 
is rendered more effectual by the statute ; which, as we have 
seen k, requires that no distribution shall be made till after 
the expiration of one year from the intestate's death, within 
which time the child will be born. 

■ As to the second supposition, as that the intestate's chil- 
dren are all dead, whether they were two or three, or more» 
each of them having left children, as it may be one of them 
two, another three, or more ; in this case, where there ba 
only grandchildren, their fathers or mothers respectively 
having died in the lifetime of their grandfather, the grand- 
children take in their own right, and not by represent- 
ation of their father or mother deceased ; and the courts,, 
where distributions are cognizable, will order an equal dis- 
tribution to be made K And thus it would be, if there were 
only great-grandchildren of the intestate, both his children 
and grandchildren haying all died before him. 

As to the third supposition, as that some of the intestate's 
children are living, and some dead, and those tliat are dead 
have left diildren ; in this case, the grandchildren take by 
representation, and not in their own right, and the issue of 
each deceased child stand in the place and stead of their 
deceased parent. As suppose the intestate to have had 
three children. A, B, and C, and one of these children to be 
dead, as it may be A, leaving three children; and anothec 



>> 4 Burn*s Eccles. Law, 357. ^ Page 84. 

< 1 Strab. Dom. 624. ' 4 Burn's Eccles. Law, S47. 
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dead, as it may be B, leaving two; then the distribution 
most be one-third to A's three children, and another third 
to B's two children, and the remaining third to C, the sur- 
viving child. But if C had also died, and left no issue, then 
A*s and B's five children, being all in equal degree of kin- 
dred, would take in their own right, each of them an 
equal share, in like manner as is just before mentioned under 
the second supposition. 

By this we may perceive in what manner the intestate's 
personal estate is to be distributed, where he has left a wife 
and children, or representatives of children. But before we 
conclude this, and proceed to another part of the statute of 
distributions, it may be proper to observe, that if the in- 
testate leaves but one child, or the representative, that is, 
the lineal descendant of one child, such one child, or the 
representative of such, will be entitled to the same share in 
the distribution, as if there were more than one ; for where 
there is only one person that can take, the statute vests 
the right in that person™. And although by the statute, no 
distribution is to be made within a year ; yet the right of the 
distributive share vests immediately on the intestate's death. 
As where a person, intitled to a distributive share of an in- 
testate's estate, died within a year after the intestate, it was 
decreed that the share of the deceased person was an interest 
vested and transmissible to his executors or administrators; 
for in liiis sense the statute makes a will for the intestate, 
and it is as if a legacy was bequeathed payable a year hence, 
which would plainly be an interest vested presently ». 

By the statute 22 & 23 Car. II. c. 10. sect. 6. In case 
there be no children, nor any legal representatives of them, 
then one moiety of the intestate's estate is to be allotted to 
the wife of the intestate ; and the residue to be distributed 
to every the next of kindred of the intestate, who are in 
equal degree, and those who legally represent them. 
- By sect. 7. No representation is to be admitted among col- 
laterals after brothers' and sisters* children®. And in case 
there be no wife, then all the said estate is to be distributed 

» 2 P. Will. 50. ° 3 P. Will. 49. « See this explained, post. 
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to and aflMii§>t the cbildren. And aa^eaie Hutm be no chSi^ 
tbett to <iie next of kiiidred in eqiuddegECtt of or unto the 
Miestale^ and their legal representativea^ as aforesaid. 

Henee we may percoiWy that where the intestate leaves 
no child, or any l^gai repres^itatiTe of a childi that is, lineal 
desoendant, there the wife has a moiety^ or one half of his 
penonal estate ; and if there be no wife, then all the estate 
is to be distributed amongst the children ; and if th^e he 
no child) then amongst the next of kindred in equal dc^ee 
of or unto the intestate. But if there be a child or repre- 
seRtatiTc, that is, Imeal deace»dant» then the next of kindr^ 
will be totally excluded. For if a person dies intestate, leav- 
iag a descendant of either sex, or of whatsoever degree, 
such descendant is to be preferred to all ascendants and col- 
latefris; and herdba agree the civil, canon, common, and 
statute lawsF« So if there be children, or representatives of 
cbildren, and no wife, we must observe what has been be&re 
said respecting children that have been advanced, bringing 
such advancement into hotdipot ; and then how the estate is 
to go to the intestate's children, or if deadi ^ ^^^^ repre- 
sentatives ; as here distribution must be made of the whole 
personid estate, in the same manner as, where there is a wife, 
distribulaon must be made of two-thirds Q. 

Thus, having proceeded as far as relates to the intestate's 
widow and children, before we enter any farther into the 
statute of distributions, we may take notice of the statute of 
1 Jac II. c. 17. whereby it is enacted, that if after the death 
of a father, any of his children should die intestate, without 
wife or children, in the lifetime of the mother ; every brother 
aod sister, and the representatives of them, shall have an 
equial share with her. Before this statute, if a child had died 
intestate, without a wife, child, or father, the mother would 
have been intitled to the whole personal estate '; as the 
father surviving is at this day^: and the reason of making 
this statute was, because the mother might marry and carry 



P 4 Burn*8 Eceles. Law, 34S. ^ 4 Burn's Eodes* Law, 349. 

I See page 90—93. • 2 P. Will. 48. 
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away all to another husband K Upon this statute it has been 
det^mined, that where, after the death of the father, the son 
died intestate without issue ; but leaving a wife, a motheri 
three brothers, a sister, and two nieces, the children of a 
deceased brother ; that this is within the statute, and that 
the intestate's wife shall have but one moiety ; and as to the 
other moiety, the intestate's brothers and sisters, and the 
two nieces, shall come in for an equal share with the mother^. 
But if there be no brother or sister, or representative of bro* 
ther or sister, then it is out of the stotote, and the mother 
shall have the whole, as she had before the making of it ^. 
Hence it is obvious, that if a child dies without issue, then 
comes in the father ; if the father be dead, then comes in the 
mother, brothers, and sisters ; but, if there be no brother or 
sister, or representative of a brother or sister, which must 
be a child or children (as has been determined upon the con- 
struction of the statutes of Car. II.', and it is the same in 
retfpeet of this statute of Jac. 11. y) ; then the mother takes 
lUe whole, or the half where there is a wife, and the whole 
where there is no wife : as the father always doth if living, 
and that in exclusion of the intestate's brothers and sisters, 
and their children. -— <» A brother or sister of the half blood 
shall have an equal share with those of the whole blood* (6). 
And upon the construction of the statute of Car. II. it has 
been determined that a posthumous brother or sister, or bro- 
ther or sister born after the father's death, shall share equally 
with the other brothers and sisters ^ But upon the con- 
Mruction of this statute of Jac. II. it was a question whether 

. < 1 SaU(* 251. y SUndey&nd Stmdeyy 1 Atk« 438, 

" 2 P. WUJ. 344. » Com. Dig. Administration (H). 

"^ 4 Burn's Eccles. Law, 362. • a Sumet and Man, 1 Ves. 156. 
* See post. 
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(6) In a late case, under a limitation by settlement ^' to 
the next of kin of A. B. of her own blood and family, as if 
she had died sole and unmarried," it was held that the whole 
and the half blood took together, qis under tbe statute of 
distributions. CoUon v* Scaranchey 1 Madd.45. 
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a padhufHinu sister was entitled to a share of her brother's 
personal estate equally with her mother? and after many 
arguments had thereon, lord chancellor Hardwicke decreed 
for the posthumous usterK 

In respect to how distribution is to be made between the 
intestate's mother, brother, and sisters^ we may obserre that 
each of these share alike ; as where a man died intestate, 
and without issue, leaying a wife and several brothers and 
jiisters, and his mother living, the wife, under the statute of 
Car. II., takes a moiety; and a question arising upon the 
statute of Jac« IL how the other moiety should be distributed, 
whether the mother should have the whole, or only a distri- 
butive share with the brothers and sisters ; a bill was brought, 
in order to have the opinion of the court* Upon a hearing, 
the lord chanceUor King was clearly of opinion, and decreed, 
that the mother should have no more than a share of the 
other moiety, with the brothers and sisters of the intestate ; 
for the intent of the statute was to put the mother (who be- 
fore stood upon the same footing wiU) the father) in the same 
state and condition with those collaterals ; so that whenever 
she is intitled, they shall have an equal share with her «• 
But where a man died intestate, leaving a wife and a mother 
living, and children of a brother deceased ; these children, 
as representatives of their father, bringing a bill to have one 
half of the moiety of the intestate's estate, the wife being 
entitled to the other moiety, and the mother (as they insisted) 
to have only an equal share with them : lord chancellor 
Hardwicke ordered the residue of the intestate's estat;? 
after satisfaction of debts, to be divided into four equal 
parts ; two^fourth parts thereof to go to the wiaow, one- 
fourth to the mother, and one-fourth to the brother's child- 
ren*. —If a brother or sister is living, and also children of 
a deceased brother or sister, such children will take per 
stirpes. 

Having proceeded thus &x with the statute of 1 Jac* IL 

r 

b WaUU and BodS(mf 4 Bum*s ^ Xaltoay ajod Xeihoay, ^.710. 
Eccl^. Law, 365. <t sumiey and Staniey, 1 Atk. 458. 
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we may now return to that part of the statute of distrtbu* 
tions that relates to collaterals, and the intestate's next of 
kindred in equal degree^ so proceed gradually from the 
nearest to the most distant relations ; and here we may first 
take notice of what is said relative to collaterals, and then, 
of what is said relative to the intestate's next of kindred, in 
equal degree. As to collaterals the statute says, ^* There is 
^ no representation admitted among collaterals afler brothers* 
** and sisters' children." Upon these words of the statute, 
where the question was, Whether these words were intended 
of brothers and sisters to the intestate, or whether, when 
distribution falls out amongst brothers and sisters though re^- 
mote relations to the intestate, representation should be ad-^ 
mitted amongst them? it was held, that representation should 
only be between the brothers and sisters to the intestate ®. 
And this representation amongst brothers and sisters does 
not extend to their grandchildren. For where the persons 
claiming distribution were a deceased brother's daughter, 
and the grandchildren of another deceased brother ; it was 
held that the deceased brother's daughter only was intitled; 
and that a deceased brother's or sister's grandchildren should 
not come in with a deceased brother's or sister's children ^ 
And as to representation among other relations ; where a 
man died without wife or child, brother or sister, and his 
next of kin were an uncle by his mother's side, and a de- 
ceased aunt's child ; upon a demurrer, the court of chancery 
allowed the uncle to have the whoi6, and the deceased aunt's 
child nothing «r ; and though this may seem hard, yet, as the 
lord chancellor said in this case, so is the law. 

As to the part of the statute where it is said, " The next 
** of kindred in equal degree of or unto the intestate, and their 
'* legal representatives ; " by what has been just mentioned it 
may be perceived that these words, " their legal represent 
" tatives," are wholly confined to the intestate's brothers 

« Maw and Harding^ 2 Vern. 233. « Bowyer and LUtleumod^ 1 P, 

f Pett and Fett, 1 P. Will. 25. Will. 594. 
lSaIk.250. 
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and ustersy and that no representatipii is adnutted among 
collaterals after brothers' and sisters' children ^ by which the 
number of persons intitled are less than thej otherwise 
would be. — We may now consider, who are those next of 
kindred in equal degree of or unto the intestate^ that may 
be intitled to his estate ? and here we may observe, tha$ 
kindred are distinguished eidber by the right line or by the 
collateral* The right line is of parents an4 children, conur 
puting by ascendants and descendants ; the c<^ateral Hne is 
betweenbrothersand sisters, andtherest ofthekindredf among 
themselves. Those of the right line are reckoned upwards as pa- 
rents or downwards as children ; those of the collateral lioeai|9 
reckoned ex transversOf or sidewaysi as brothers aifd sisters, 
uncles, and aunts, and such as are bom from them''. Amongst 
those there are different degrees of kindred which are differr 
ently reckoned by the civil and canon laws, yet in theia^cend- 
ing and descending lines, the d^prees are, the same, by bpt^ 
laws ; but in the collateral line they differ ^ And for the disp 
tribution of personal estate, those degrees of kindred are 
reckoned according to the computation of the civil law;, and 
not of the canon law, which the law of England. adoptys in 
the descent of real estate ^ In the descending line, the soq 
is in the first degree, the grandsoa in the second, and the 
great grandson in the third. In the ascending line, the 
father is in the first degree, the grandfather in the second, 
and the great grandfather in the third. In the collateral 
line, as reckoned according to the computation of the civil 
law, we ascend first to the father, which is one degree ; 
irom him to the common ancestor, the grandfather, which 
is the second degree ; from the grandfather we descend to 
the uncle, which is the third degree ; and from the uncle to 
the cousin-german, or uncle's child, which is the fourth de« 
gtee. So again we ascend to the father, which is one 
degree ; from the father we descend to the brother, which 
is the second degree ; from the brother to the nephew, which 



•» Ayliffe's Parei^on. 327. ^ 2 Black. Com. 504. 

^ 4 Bunr's Eccles. Law, 343. 
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k the third degree; and from the nephew to the son of the 
nephew, which is the fourth degree >• 

How some of those degrees of kindred will be entitled to 
the mtestate's personal estate, will be seen by the following 
adjudged cases ; which, after being related, some obsenr- 
aitions will be made concerning the persons who will be in-* 
titled to such personal estate, pursuant to the statutes of 
22 &2S Car. IL and 1 Jac. II. and thereby we may have a 
brief and comprehensiye view of them. 

In many cases where it hath happened, that the next of 
kindred to the intestate were a grandfather and a brother, 
suits have been commenced to determine their right ; but 
now this point seems to be fully determined, in consequence 
of three determinations, the first of which was in the case of 
Pool and JVUshato, T. 1708. The second in the case of 
Norbury and Vicatgy before Fortescue, Master of the Rolls, 
M. 1749; and the third was delivered by Lord Chancellor 
Hardwicke, in the case of Evelyn and Eveh/ny H. 1754, and 
determined in favour of the brother, in exclusion of the 
grand&ther. In delivering the determination of the court 
in this case, by Lord Chancellor Hardwicke : Thb case is 
between the grandfather and brother of the deceased. It 
18 insisted on behalf of the grandfather, that he is in equal 
degree of consanguinity with the brother of the deceased, 
and intitled to an equal share of his estate, under the sta- 
tute of distributions. The statute says, that the ordinary 
(in case there shall be no wife, children, or children's 
chifdreny shall make a just and equal distribution among the 
next of kindred to the dead person, in equal degree, or le- 
gally representing their stocks, pro suo cuiquejurCf ''accord- 
^ ing to the laws in such cases, and the rules and limitations 
*^ hereafter set down." Which limitation is only a particular 
specification, and in what cases representation shall be al- 
lowed ; and there is nothing more expressed in the statute 
than that the estate shall be distributed equally to every 

* 4 Burn's Eccles. Law, 348. 
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the next of kin to the intestate, who are in equal degree. — 
This point has been already twice determined in courts of 
equity. First in the case of Pool and WihhatJOy and after- 
wards in the case of Norhury and Vicars, But it has been 
insisted on for the grandfather that both these decrees are 
erroneous. Notwithstanding I shall adhere to the deter- 
mination of the case of Pool and Wilshaiv, I have seen the 
Lord Chief Baron Ward's and Mr. Baron Price's reports of 
this case ; and also that of Mr. Dodd (afterwards Chief Baron • 
The last of which, though but short, is the clearest of the 
three. It was a bill brought by the grandmother, for a share 
of her grandson's estate, equally with his brother. And it was 
insisted on for her, that she was in equal degree of consan- 
guinity, and equally intitled ; but the reporter says, ^^ All the 
**' court contrary, and there has been no such usage since 
** the making of the statute." And I know of none since ; 
though it is eighty-three years since that statute was made. 
The (subsequent decree at the rolls was conformable to 
this ; and therefore I shall not attempt to overthrow these 
determinations. And after a full discussion of the subject, 
the Lord Chancellor concludes, by saying, that since not 
only the reasons are on this side the question, but the deter- 
minations have been that way, and to overthrow them would 
tend to introduce inconveniences, as it might disturb distribu- 
tions already made,' which is an argument of the greatest 
weight in the law, I shall determine this point in favour of 
the brother, to the exclusion of the grandfather »• 

Where the intestate leaves a grandmother and an aunt, 
the grandmother will be intitled in exclusion of the aunt ; 
and as to this, Lord Chief Justice Holt said, that as by the 
common law father and mother were nearer than brother and 
sister, so grandfather and grandmother are nearer than uncle 
and aunt. And the grandmother is the root of the kindred, 
whereas the aunt is only a branch". So in a cause in the 

V 

" 4 Burn's Eccles. Law, 351. Tbe ° Blackborough and Davis, 1 Salk. 

case of Evelyn v. Evelyn is now re- SB. 351. 12 Mod. 623. 1 P. Will, 

ported by Mr. Ambler in his re- 51. 
ports of 1790. 
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court of chancery, it was clearly agreed, that if one dies in- 
testate, leaving a grandmother and uncles and aunts, the 
grandmother is intitled to the personal estate, in exclusion 
of the uncles and aunts p. — Where the next of kindred to the 
intestate were a grandfather by the father's side, and a grand- 
mother by themother's, it was decreed, that they shall take in 
equal moieties, as being in equal degree ; for though the 
grandfather by the father's side may in some respects be more 
worthy of blood, yet in this respect dignity of blood is not 
material ^ ; though it is in respect of the descent of lands, 
as we shall see in the ensuing chapter. — Where the intestate 
left two aunts, and a nephew, and a niece, children of a de- 
ceased brother. Lord Chancellor Hardwicke ordered the sur- 
plus to be divided into four parts equally amongst them, they 
being all in equal degree % and therefore the children do not 
take by representation, but in their own right; but if the father 
of the nieces had been living, he would have taken the whole. 
- Here, as was proposed, we may observe, who those per- 
sons are that will be entitled to the intestate's personal es- 
tate, pursuant to the statutes of the 22 & 23 Car. II. and 
1 Jac. II. As in the first instance, where a man dies leaving a 
wife and children; the wife has a third, the children and 
the representatives of deceased children the other two- 
thirds. 2. If there be no wife, the children, and repre- 
sentatives of deceased children, have the whole; and 
that in exclusion of all ascendants and collaterals whatever. 
3. In case there be no child or representative of any child, 
that is lineal descendant ; then the wife has always one half, 
whoever has the other half. 4. If there be no wife nor lineal 
descendant, then the intestate's father, if living, has the 
whole. 5. If the father be dead, then the intestate's mo- 
ther, brothers and sisters, and the children of the deceased 
brothers and sisters (if any), have the whole. 6. If there be 
no brother or sister of the intestate, or child of a brother or 

® Woodroffe and Wkkvmihi Free *^ Durand taiAJPresiiooodf 1 Atk. 
Cha. 527. ^SS. 

P 1 P. Will. 53. 
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If the intestate have no kindred> his real estate, which 
will he the subject of our ensuing chapter, will escheat to 
the king, or to the lord of the manor, or other person en- 
titled thereto, by virtue of any grant from the crown ; for 
where no person can claim any property, there the king 
shall be entitled by his prerogative. As to personal estate, 
concerning which we have been treating ; where a bastard 
who has no kindred, being as the law terms him, nuUiusJilius, 
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that is, the son of no one, or as he is sometimes termed, 
JiUtu populi, that is, the son of the people, (or auy one else 
that has no kindred,) dies intestate, and without wife or 
child, it hath formerly been held, that the ordinary might 
seize his goods, and dispose of them in pios ususy or in pious 
uses. But the usual course now is, for some one to procure 
letters patent or other authority from the king ; and then 
the ordinary of course grants administration to such appointee 
of the crown* (7). 

Hence it may be perceived, that a bastard is utterly in* 
capable of taking any real estate by descent, and that he 
cannot be heir to any one ; neither can he be entitled to any 
share in the distribution of an intestate's personal estate ; 
when born he is capable of taking by devise, and the lawful 
issue of a bastard is capable of inheriting or taking by descent 
or otherwise such estate as the parent might die possessed 
of, but no person except his wife or lawful issue can claim 
any part of his estate as kindred ; for he can have no colla- 
teral kindred. — Bastards are children born out of wed- 
lock, or before matrimony ; but if a child be begotten while 
the parents are single, who afterwards marry, and thereby 
the child is born in lawful wedlock, he is no bastard K And 
children bom so long after the death of ^e husband, that by 
the usual course of gestation, they coUd not be begotten 
by him, are bastards. But this being a matter of some un- 
certainty, the law is not exact as to a few days « (8). So 

s 2 Black. Com. 505. Doug. ^ Co. Litt 244. 
Rep. 542. 2d edit. " Cro. Jac. 541. 



(7) Where a person of legitimate birth dies intestate 
without next of kin, and leaves no widow, or a bastard 
dies intestate without issue and not leaving a widow, the 
king, as tdtimus haresy becoming entitled to what would 
otherwise have gone to the next of kin, will, in either case, 
take the whole of the intestate's personal estate, subject to- 
his debts. Megit v. Johnsotiy Dougl. 548. Rex v. Bards of 
Englandy Ibid. 5^, 4 Bum's Eccl. Law, 474. 

(8) In Alsop V. Stacy y Palm. 9. a child bom 40 weeks and 
ten days after the husband*)! death was held legitimate, ypon 
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a wife and husband, who had survived him; neither this 
wife nor husband would be entitled to any part of A's estate ; 
but in this case he would die without kindred, and his real 
estate would escheat to the king, or lord of the manor, or 
any other person who might be entitled thereto by virtue of 
any grant from the crown, and his personal estate would 
vest in the king, as we have lately hinted; and thus it 
would be in respect. to the husband of A's mother, and the 
husband or wife of any one that were his next of kin, and 
had married and died before him. But in case his son or 
daughter, brother, sister, or mother, or any other who 
were his next of kin, had survived him, and died in ever so- 
short a time after, then the husband or wife of hiip, or, she 
that had survived him, might be entitled ; that is, the husband 
in right of the wife, and the wife in respect of her husband ; 
but neither of them as being of kin to A. The right of the 
distributive share vests immediately on the intestate's death. 
Although by the statute no distribution is to be made 
within a year ; yet the share of the deceased person is an 
interest vested and transmissible to his executors or admi^i^ 
Dtstrators. 



CHAPTER IV. 

OF THE DESCENT OF REAL ESTATES, OR ESTATES OF IN« 
HERITANCE. — HOW THE LAW DISPOSES THEREOF TO THE 
heir; THE HUSBAND OF A DECEASED WIFE, AND THE 
WIFE OF A DECEASED HUSBAND. 

SECTION L 

. Hoto ike Latb disposes of the Inheritance to the Heir. 

All freehold estates are called real estates, and may be of 
inheritance, or not of inheritance* The principal freehold 
estates of inheritance are fee-simple and fee-tail. There are 
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also estates of inheritance, which descend according to the: 
custom of gavel kind, borough-english, and the customs of 
manors, jet do not all come under the legal description of 
freehold ; with those latter, as well as the former, an 
administrator, as such, has no concern, except it be with, 
the estate held pur auier vie. To avoid confusion, those 
latter estates will be defined towards the end of this 
chapter. — Fee-simple is where a man hath lands, teAements, 
or hereditaments, (the latter of which comprehend not only 
all kiilds of grounds, as arable or ploughed ground, meadow8» 
pastures, woods, moors, marshes, and all kinds of houses^ 
edifices, or buildings, which are called corporeal heredi- 
taments, but also advowsons or rights of presentatioa 
to churches, commons, ways, o£Sces, dignities, pensions, 
annuities, and rents, which are called incorporeal heredita- 
ments); to hold to him and his heirs for ever, generally, 
absolutely, and simply, without any particular heirs being 
mentioned, but that being referred to his own pleasure, or 
the disposition of the law, in case he makes no disposition 
thereof himself, as he may to whom he thinks fit. And 
hence we may perceive, that this estate may consist both of 
corporeal and incorporeal hereditaments, or either. But no 
person can be properly such an ancestor, as that an in- 
heritance in lands or tenements can be derived from him, 
unless he hath had actual seisin of such lands, either by 
his own entry, or by the possession of his own or his^ an- 
cestor's lessee for years, or by receiving rent from a lessee 
of the freehold ; or unless he hath had what is equivalent to 
corporeal seisin in hereditaments that are incorporeal ; such 
as the receipt of rent, a presentation to the church in case 
of an advowson, and the like K And therefore all the cases 
which will be hereafter mentioned (respecting descent to the 
heir), are upon the supposition that the deceased was the 
last person actually seised of the inheritance. For the law 
requires this notoriety of possession, as evidence that the 

■ 2 Black. Com, 209. 
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ancestor had that pnyerty uthiqiielf wUch i^ to be tran^-*; 
mkted to his heir K 

Descent or> hereditary guoccaiion^ ia a^ title whereby a. 
man, on the deatkiof hk ancealMy. acquires hii estate by. 
i4gfat of vepeeieBtaliniv as hia heir at law.. An heir, there-. 
ftfH^ iahe apcNr wiMHn the law casta the estate immediatdy. 
OR the death of the ancestor i a»d an estate so descending to 
the heir, is in: lamr called the inheritance* The doctrine of 
descents^ or Um of inheritances in feensimple, is a point of 
the hagfhes't impoctancet and the princijpal object of the laws, 
of real propevty in England. AU the rules rdating to pur- 
chases^ whereby the legal course of descent is broken and 
alleved, perpetually refer to this setded lavr of. inheritance^ 
as a datum^ or first principle unkersatty known, and upon 
which their subsequent limitatiiKns. ace to work* Thus at gift 
in tail, or to a man and the heirs of his: bQdy> is a limitatigii^ 
that cannot be perfectly understood without a previoui^ 
knowledge of the law of descents in fee-simple« It may be 
perceived, that this is an estate confined in its descent to 
such heirs only of the donee as have sprung^ or shall spring 
from his body ; but who those heirs are, whether all his 
children both male and female, or the male, only, and 
(among the males) whether the eldest, youngest, or other 
son> alone, or all the sons together, shall be his heir : this is 
a point, that we must result back to the standing law of 
descents in fee-simple, to be informed of ^ — Concerning fee- 
tail, more will be said in the two subsequent sections. — In 
order, to obtain a right conception ef the law of descents in 
fee-simple, which will now be treated on alone, it will be ne- 
cessary to observe the following rules : — 

The first rule is, thatjnberil^ces shall lineally descend tp 
Abe issue of the person lasii a<;tually seised, in infinUum, or 
fos ever ; but shall never lineally ascend. When therefore a 
person dies so seised, the inheritance first goes to his issue : 
as if there, be A^ B, cmd C, grandfather, father and son, and 

b 2 Black. Com. 209. « Itdd, 201. 
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B the falher purcfaaaes land ac^dies; hi« son C shall succeed 
him as heir» and not A the grandfather; ta whom the land 
shall never ascend, but shall rather escheat to the lerd^. 

The second rule is,^ that the male issue shall b^ admitted 
before the female. Thus» sons shall be admitted before 
daughters, As» if A hath two sons, C and D, aiad two 
daughters, E and F, and dies ; first C, and (in case of hia 
death without issue) then D, shall be admitted to the sucr 
cession in preference to both the daughteni^ 

The third rule is, that where there are two or more malea 
in equal degr^, the eld^t only shall inherit ; but the f^Bales 
M together. As, if « man hath two sons, A and B, ami 
twa daughters, C and D, and dies ; A his eldest son shall 
alone succeed to his estate^ in exclusion of B the seco^ 
son and both the daughters ; but if both the smia die without 
issue before the father^ the da«ight^s» C and D, shall both 
inherit the estate as. co-parceners '• 

The fourth rule is, that the lineal descendants, in ii^nUumf 
of any person deceased,, shall rep^^sent their ancestor ; that 
is, shall stand in the same place as the person himself would 
have, done had he be^ living. Thus the child, grandchildv 
or great-grandchild, (either male or female) of the eldest 
son^ succeeds before the younger son, and so in iftfinitum ^, 
And these representatives shall take neither more nor less^ 
but just so much as their principals would have done. As, 
if there be two sisters, A and B, and A dies Icjaving six 
daughters, and then J. S., the fisither of the two sisters dies 
without other issue, these six daughters shall take among 
them exactly the same as their mother A would have done, 
had she been living ; that is, a moiety, or one half of the 
landa of J. S. in coparcenary : so that upon partition made^ 
if the land be divided into twelve parts, B, the surviving 
sister, shall have six thereof, and her six nieces the daughters 
of A one. apiece^. 

« Littleton, sect 3. * Hale, 236, 237. 2 Black. Com. 

* Hale*8 History of tbe Common 216. 

Law, 235. 2 Black. Com. 213. ^2 Black. Com. 217. 
f Hale, 238. 2 Black. Com. 217. 
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' This taking by representation is called succession in 
stirpeSf according to the roots ; since all the branches inherit 
the same share that their root, whom they represent, would 
have done. For example, suppose the next heirs of Titius 
be six nieces, three by one sister, two by another, and one 
by a third ; his inheritance by the law of England will be 
divided into three parts, and distributed per stirpes^ thus ; 
one- third to the three children who represent one sister, 
another third to the two who represent the second, and the 
remaining third to the one child, who is the sole repre- 
sentative of her mother ^ This mode of representation is a 
necessary consequence of the double preference given by 
oar law, first to the male issue, and next to the first bom 
among the males K The issQe of the eldest son excludes all 
other pretenders, as the son himself (if living) would have 
done ; but the issue of two daughters divide the inheritance 
between them, provided their mothers, if living, would have 
done the same'. Among these several issues, or repre- 
sentatives of the respective roots, the same preference to 
males, and the same right of primogeniture, or first birth, 
obtain, as would have obtained at first, among the roots 
themselves, the sons or daughters of the deceased. As, if a 
man hath two sons, A and B, and A dies, leaving two 
sons, and then the grandfather dies ; now the eldest son of 
A shall succeed to the whole of his grandfather's estate : 
and if A had left only two daughters, they should have 
succeeded also to equal moieties, or halves of the whole, in 
exclusion of B and his issue. But if a man hath only three 
daughters, C, D, and £ ; and C dies leaving two sons, D 
leaving two daughters, and £ leaving a daughter and son, 
who is younger than his sister : here, when the grandfather 
dies, the eldest son of C shall succeed to one-third, in ex- 
clusion of the younger ; the two daughters of D to another 
third in partnership ; and the son of £ to the remaining 
third, in exclusion of his eldest sister. And the same right 

i 2 Black. Com. 217. 'Hale, H. C. L. 237, 2SS^ 

^ Ibid. 218. 2 Black. Com. 218. 
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of representation, guided and restrained by the same rules 
of descent, prevails downward in infinitum >». 

The fifth rule is, that on failure of lincid descendants, or 
issue of the person last seised, the inheritance shall descend 
to the blood of the first purchaser, subject to the three pre- 
ceding rules. Thus, if G. S. purchases land, and it 
descends to J. his son, and J* dies seised thereof without 
issue, whoever succeeds to this inheritance must be of the 
blood of G. S. the first purchaser of this family ■■(II). The 
first purchaser is he who first acquired the estate to his 
family, whether the same was transferred to him by sale, or 
by gift, or by any other method except only that of 
descent <». This is the principle upon which the law of 
collateral inheritances depends ; that upon failure of issue 
in the last proprietor, the estate shall descend to the blood 
of the first purchaser p ; or, that it shall result back to the 
heirs of the body of that ancestor, firom whom it either 
really has, or is supposed by fiction of law to have originally 

" 2 Black. 218, 219. >* Hale, H. C L. 242, 243. 2 

" Hale, 217. 219. 2 BlaclE. 220. Black. Com. 22S. 
« 2 Black. 220. 



(11) It is not always necessary that be who inherits 
should be heir to the first pnrchasor. It is sufficient if he be 
of his blood, and heir to him who was last seised. For 
instance, the father purchases lands which descend to the 
son, who dies without issue : they shall never descend to the 
heir of the part of the son's mother. But if the son's grand- 
mother has a brother, and the son's great-gprandmother has 
a brother, and there are no other kindred, they shall 
descend to his grandmother's brother. And yet if the 
fiither had died without issue, his grandmother's brother 
would have been preferred before his mother's brother ; be- 
cause the former was heir of the part of his fiulier, though a 
female, and the latter was only heir of the part of his 
mother. But where the son is once seised, and dies with- 
out issue, his grandmother's brother is to him heir of the 
pm^t of his father, and being nearer than his great-grand- 
mother's brother, is preferred in the descent. See 2 Hal. 
H.C.L. 122. 
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descended. As if A dies without issue, his estate shall 
descend to C his brothelr, who is lineally descended from P, 
his next inime<9lle ancestor or father. On failure of 
brethren or sisters, and their issue, it shall descend to the 
uncle of A, the lineal descendant of his grandfather, and so 
on in infinitum^* 

Here we must observe, that the lineal ancestors, though 
(according to the first rule) incapable themselves of succeed- 
ing to the estate, because it is supposed to have already 
passed them, are yet the common stocks from which the 
next successor must spring. And therefore the father, or 
other lineal ancestor, is himself said to be the heir, thougli 
long since dead, as being r^resented by the persons of his 
issue ; who are held to succeed not in their own rights, as 
brethren, uncles, ftc. but in right of representation, as the 
offipring of the father, grandfatber, Sec. of the deceased. 
But though the common ancestor be thus the root of in- 
lieritance, yet with us it is not necessary to name him in 
making out the pedigree or descent. For the descent 
between two brothers is held to be an immediate descent ; 
and therefore title may be made by one brother or his repre- 
sentatives to or through another, mthout mentioning thehr 
common father. If G. hath two sons, J. and F., F. may claim 
as heir to J., without naming their ftther G«,^md ao the son 
of F. may claim as cousin and heir to M; the son of J., with- 
out naming the grandfather, «»« as son of F., who was the 
brother of J., who was the father of M. But though the 
common ancestors are not named in deducing the pedigree, 
yet the law still respects them as the fountains of inheritable 
blood ; and therefore, in order to ascertain the collateral 
heir of J., it is in the first place necessary to recur to his 
ancestors in the first degree, and if they have left any other 
issue besides J., that issue will be his heir. On default of 
such we must ascend one step higher to the ancestors in the 
second degree, and then to those in the third and fourth^ 
and so upward in irtfinitum, till some ancestor be found, who 

4 2 Black. S25. 
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hare other i$sue descending from them besides the de- 
ceased, io a pacaOet or collateral line. From th^se ancestors 
the heir of J. must derive his descent ; and i^ such de- 
rivatkm the same rules must be observed with regard to sex, 
primogeniture^ aod representation, tha^ have before been 
laid down with regard to lineal descent from the person of 
the hist proprietor '• 

Here agwn we must obserye, in respect to coUateiali 
inheritances, that the heir need not be the nearest kinsman 
ab^olutelj, but only «u^ modo; that is, he must be the 
nearest Idnsman ,of the whole blood ; for if there be a much 
xieamer kinsman of the half Uood, a distant kinsman of the 
wbol^ blood shall b^ admitted, and the other entirely 
excluded'. 

A kinsman of the whole blood is he that is derived, not 
miiy firgfld the same ancestor, but from the same couple of 
ancestors. As if the blopd of J. S- was composed of those- 
of G» S» his father, and L* B. his mother, therefore his 
brother F*, being descended from both the same paroitSi 
hath entirely the same blopd with J. S,, or he is his bro- 
ther .of the whole blood. But U" after tlie death of G. S. 
L. B. the mother marries a. second husband L. G., and hath 
issue by him, the blood of this issue, being compounded of 
the Uood of L. B. (it is true) on the one part, but that of 
14. G. instead of G. S. on the other part, it hath therefore only 
half the same ingredients with that of J. S.: so that he is only 
his brother of the half-blood, and for that reason they shaM 
never inherit to each other. So also, if the father has two sons, 
A and B, by dilerent venters or wives ; now these two bre- 
thcaa are not brethren of the whole blood, and therefore sbaU 
never inherit to each other, but the estate shall rather escheait 
to the lord*. Nay, even if the lather dies, and his lands de- 
acend to his jeldest son A, who enters thereon, and dies seised 
«d4u)utissue, sttllB shall not be heir to this estate, because 
he is only of the half blood to A the person last seised ; but, 

** 2 Black. Com. 826. ' ^d- 

> ifrui. 227. 

I 2 
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had A died without entry, then B might have inherited ; not 
as heir to A, his half-brother, but as heir to their common 
father, who was the person last actually seised °. 

In collateral inheritances, the male stocks shall be preferred 
to the female (that is, kindred derived from the blood of the 
male ancestors shall be admitted before those from the blood 
of the female^), unless where the lands have, in fact, descended 
from a female ^. Thus the relations on the father's side are 
admitted in infinitum^ before those on the mother's side are 
admitted at all ; and the relations of the father's father, before 
those of the father's mother, and so on >. Yet whenever the 
lands have notoriously descended to a man from his mother's 
side, this rule is totally reversed, and no relation of his by his 
father's side, as such, can ever be admitted to them ; because 
he cannot possibly be of the blood of the first purchasor. And 
«o, e converso, if the lands descended from the father's side, 
no relation of the mother, as such, shall ever inherit. So also 
if they in fact descended to J. S. from his father's mother C. 
•K. ; here not only the blood of L« B. his mother, but also of 
G. S. his father's father, is perpetually excluded. And, in 
like manner, if they be known to have descended from F. H. 
the mother of C. K., the line not only of L. B. and of G. S., but 
also of L. K. the father of C. is excluded^ Whereas when 
the side from which they descended is forgotten, or never 
known (as in the case of an estate newly purchased to be 
holden utfeudum antiquum^ or as a feud of indefinite antiquity; 
as all the estates held in fee-simple throughout the kingdom 
are held^), the right of inheritance runs up all the father's 
side, with a preference to the male stocks in every instance; 
and if it finds no heirs there, it then, and then only, resorts 
to the mother's side, leaving no place untried, in order to 
find heirs that may, by possibility, be derived from the origi- 
nal purchasor. The greatest probability of finding such was 
among those descended from the male ancestors ; but upon 

■ 

u Hale, H. C. L. 238. 2 Black. y 2 Black. 234. 

227. « Hale, 242. 2 Black, 234. 

^ Hale, H. C. L. 241. 2 Black. « 2 Black. 236. 

Com. 234, b Ibid, 222. 
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failure of issue there, they may possibly be found among 
those derived from the females «. 

From what has been here said, the reader may form an 
idea of the law of descents in fee-simple ; and for a more full 
and perspicuous view thereof, we shall refer to the learned 
authors here cited, especially to the commentaries of judge 
Blackstone ; where it need not be said this subject is amply 
treated on, as it is well known, by the book being in the 
hands of most of the profession of the law, as well as of many 
of the nobility and gentry throughout the kingdom ; on which 
account, and for its repute and authenticity, it has hitherto 
been frequently cited instead of other authors. 

As to the heir, he is much favoured hy the law; as not 
being liable to pay any simple contract debts due from the 
deceased, not even if the estate was purchased with the 
money for which the simple contract debts are due ^(12). 
And in case the estate is mortgaged, if the deceased have left 
enough personal estate to discharge all his debts, the real 
estate must be redeemed for the benefit of the heir. But 
where the deceased has not left a sufficiency of personal 
estate to discharge all his debts, the real estate will be liable 
to answer those due by bonds and special contracts, whereby 
he hath bound himself and his heirs ; and this estate de- 
scending from the deceased ancestor, who hath thus bound 
himself and heirs, will be real assets^ or assets by descent, 
mentioned in a former chapter ^. And where the real estate 
is given to any person. By the statute of theS W. &M. c. 14. 
it is enacted, that all wills and testaments, limitations, dis- 
positions, or appointments, of or concerning any manors, mes* 
suages, lands, tenements, or hereditaments ; or of any rent, 
profit, term, or charge out of the same, whereof any person 
at the time of his decease shall be seised in fee-simple, in pos- 

^ 2 Black. 236. when liable to answer debts or lega- 

** 3 Black. Com. 430. cies, will be treated on in a subse- 

^ Page 55, -* Assets by descent, quent part of our work. 



(12) See ante, p. 55. n. 17* 
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session, reversion, or remainder, or faath power t0 dispose of 
the same by his last will and testament ; shall be deemed and 
taken to be fraudulent, and absolutely void and of none effect, 
ag^nst such piersons, their heir6, successors, executors, admi- 
nistrators and assigns, to whom the deceased shall, by bonds 
or other specialties, have bound himself and his heirs : and 
all such creditors may have and maintain actions of debt 
upon their bonds and specialties, against the heir at law of 
the obligor and such devisee jointly* Yet it is provided, 
that, where there shall be any limitation or appointment^ 
devise or disposition, of or concerning any manors^ mes- 
suages, lands, tenements, or hereditaments, fbr the raising or 
payment of any reftl or just debts (Id), or any portions or 
sums of money for any child or children of any person, other 
than the heir at law, according to any marriage contract or 
agreement in ijoniingy bona fide made before such marriage^ 
the same shall be in AiU force ; and the same manors, mes- 
suages, lands, tenements, and hereditaments, shall be holden 
and enjoyed by every such person, bis heirs, executors, ad- 
ministrators, and assigns, fbr whom the said limitation^ ap- 
pointmeht, devise or disposition was made, and by his trustee 
or trustees, their heirs, execiutors, administrators, and assigns, 
for suoh estate or interest as shall be limited or at)pbinted, 
devised or disposed, until such debt or portion shall be raised 
and paid ^. -— And where any heir at law shall be liable to pay 
the debt of his ancestor, in regard of any lands, tenements, or 
hereditaments descending to him^ and shall sell, aliens or 
make over the sutne, before any ftetion bh)ught, or process 

' A devi^ for paymeiit of debts a subsequent psrt of our work» 

must provide for it in a practicable where jfurther mention is made con- 

manner, otherwise it will be within cetnibg fraudulent deyises* 
the meaning of this act; as shewn in 



(13) A direction accompanying a devise of redl estate to 
pay simple contract before specialty creditors has been deter- 
mined not to be void ; since being a disposition for payment 
of debtSf it satisfies the words of this proviso. Miller v. 
Hortouy Coop. 45. 
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«aed out against him; it is enacted, that such heir at law 
shall be answerable for such debt,, in an action of debt, to the 
value c^ the land so by him sold, aliened^ or made over; in 
which case all creditors shall be preferred, as in actions 
against executors and administrators, and such executicm 
shall be taken out upon any judgment so obtained against 
such heir, to the value of the said land, as if the same wwe 
his own proper debt ; saving that the lands, tenements, and 
hereditaments, bonajide aliened befoi'e the action brought, 
shall not be liable to such execution. 



SECTION IL 

Horn the Lam disposes qf a Wifes real Estate $ or the Law 
concerning a Tenanci^ h^ the Curtesy of England* 

Where a man taketh a wife seised of an estate in fee* 
simple, or fee-tail, and hath issue by her; although the 
is^ue afterward die or live, the husband shall hold the land 
during his life, as tenant by the curtesy of England >• To 
make a tenancy by the curtesy, these four requisites are ne- 
cessary : marriage, seisin of the wife, issue, and death of the 
wife. 1. The marriage must be canonical and legal. % The 
seisin of the wife must be an actual seisin or possession 
of the lands ; not a bare right to possess, which is a seisin in 
law, but an actual possession, which is a seisin in deed : there- 
fore a man shall not be tenant by the curtesy of a remainder 
or reversion^* But entry is not always necessary to give 
seisin in deed; for if the land is in lease for years, curtesy 
may be without entry or even receipt of rent, the possession 
of the lessee for years being deemed the possession of 
husband and wifeL And of some hereditaments a man 
may be tenant by the curtesy, though there have been no. 
actual seisin of the wife ; as in the case of an advowson, where 
the church has not become void in the lifetime of the wife ; 

I Co. Litt. 29. * Co. Litt. 29« nott 3. ISIhedit. 

^ 2 Black. Com. 127. 
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which a man may hold by curtesy, because it is impossiMe 
to have had actual seisin of it, and impoteniia excusat legem ^^ 
or impotency excuseth the law. And though, in strictness 
of law, there cannot be curtesy of trusts, yet the courts of 
equity have allowed curtesy both of trusts and pther in* 
terests, which, though in law mere rights and titles, are 
deemed estates in equity. However, a wife, in point of be- 
nefit, may have a trust of inheritance which may be so de- 
clared as to prevent curtesy; as by directing the profits 
during the wife's life to be paid to her separate use^ (14). If 
the wife be an idiot, the husband shall not be tenant by the 

^ S Black. Com. 127, ' Co. Litt. 29« note 6. ISthedit. 



(14) This position was laid down by Lord Hardwicke in 
Herle v. Greenbank, 3 Atk. 715. S. C. 1 Ves. sen. 298. but 
that case stands unsupported, and is not to be reconciled to 
his lordship's general doctrine in Roberts v. Dix^ell, 1 Atk. 
606., where he says a devise to the separate use of the wife 
would not bar the husband, because there was a sort of seisin 
in the wife. And it seems now to be settled, that where the 
husband is only partially, but not wholly excluded from the 
enjoyment pf the wife's property, his right as tenant by the 
curtesy is not affected. Tnus where by a settlement made 
previous to marriage, the estate of the wife was conveyed to 
trustees upon trust for the sole and separate use of the wife 
during the coverture, with power to her to appoint the fee by 
deed or will, and for want of appointment in trust for the 
wife, her heirs and assigns, the Vice- Chancellor held, that 
although a court of equity would, according to the intention 
of the settlement, have restrained the husband from all inter- 
ference with the .rents and profits during the life of the wife, 
yet there being no further exclusion expressed in the settle<r 
ment, that court could not restrain him from the enjoyment 
of his general right as tenant by the curtesy in her equitable 
inheritance. Morgan v. Morgan, 5 Madd. 408. ^ut where 
the husband is wholly excluded, as if the direcfioj(E be, that 
upon the deatli of the wife the inheritance shall «^scend to 
her heir, and that the husband shall not be entitled to be 
tenant by the curtesy, such a provision will be valid, and 
-will destroy the marital claim- Bennett v, Davis, 2 P> 
Wms. 316. 
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curtesy of her laiids ; for the king, by prerogative, is intitled to 
them, the instant she herself has any title °>. — S. The issue 
must be bom alive. Some have had a notion that it must be 
heard to cry ; but that is a mistake ^ ; crying indeed is the 
strongest evidence of its being born alive, but it is not the 
only evidence^ (15). The issue must also be bom during 
the life of the mother : for, if the mother dies in labour,' and 
the Csesarean operation is performed, the husband, in this 
ease, shall, not be tenant by the curtesy : because, at the 
instant of the mother's death, he was clearly not intitled, as 
having had no issue bom, but the land descended to the 
child, while he was yet in his mother's womb: and the 
estate, being once so vested, shall not afterwards be taken 
from himP* The issue that must be so bom alive must 
also be capable of inheriting the mother's estate 4. 
Wherefore, if a woman be tenant in tail male, and hath 
only a daughter bom, the husband is not thereby intitled 
to be tenant by the curtesy ; because such issue female can 
never inherit the estate in tail male, and if a woman be de- 
livered of a monster which hath not human shape, he is not 
capable of inheriting ; yet if he hath human shape, though 
deformed in body, he is capable ^ The time when the issue 
was born is immaterial, provided it is born during the cover* 
ture ; for whether it be born before or after the wife's seisin 
of the lands, whether it be living or dead at the time of the 
seisin, or at the time of the wife's decease, the husband shall 
be tenant by the curtesy •• — 4, By the death of the wife 
after issue had (as before observed) the husband becomes 
tenant by the curtesy, and not before ^ Yet by the birth of 
a child he becomes tenant by the curtesy initiate, and may 

n 2 Black. Com. 127. ^ 2 Black. Com. 128. 

» Ibid, ' Co. Lit. 29. 

^ 8 Co. Rep. 34. « Ibid> 

P Co. Lit. 29. ' Co. Lite SO, 



(15) See Co. Lit. 29. b. where it is said, that to enable a 
husband to be tenant by the curtesy, it is sufficient if the issue 
be born alive, though it be not heard to cry, for peradventure 
it may be horn dumb. 
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do mftoy acts to charge the landsi but his estate is not eon^ 
summaie till the death of the wife«« 

By becoming tenant by the curtesy^ die husband is in- 
tided to hold the estate dim&g his life, and immediately after 
ht» death die same must inevitably go to the heir^ whether he 
be a child or distant relation of the wife: and this the hus- 
band, as beii^ only tenant by the curtesy, can in no wise pre- 
vent I for he cannot alien this estate for any longer term than hia 
own life: idierefore, and for that it may so happen, the hus- 
band, on the death of the wife, may have no further benefit 
from the estate, of which during his wife's life he hath been 
intitled to the rents and profiis. A tenancy by the curtesy 
seldom hi^pens, except where the wife is seised in fee-simple 
at any time during her coverture; for she cannot devise 
this estate by will, as being restrained by the statute of 34 
Sc S5 Hen. VIII. c. 5., neither will the law permit her to.con*^ 
vey it to her husband or any other person whatever. For all 
deeds executed and acts done by her during her coverture 
are void ; except it be a fine, or like matter of record, m 
which case she must be solely and secretly examined, to 
learn if her act be voluntary. Yet by a fine, in which she 
and her husband must join, the estate may be conveyed and 
assured to any person or persons, for such uses and purposea 
as the husband and wife shall think fit. So likewise may 
such estate whereof the wife is seised in fee-tail general, if 
there is no remainder or reversion expectant thereon, for 
barring of which a recovery must be sufiered, as shewn in 
the appendix to this work. 

SECTION III. 

H<yw the Lwoo disposes of a Husbancts real Estate ; or the 
LaUD concerning a Tenancy in Daooer. 

The wife is intitled by law to be endowed of one-third 
part of all such lands and tenements, of which her husband 
^as seised in fee-simple or fee-tail, at any time during the 
coverture or marriage ; to hold the same during the term 

" 2 Black. Com. 128. « Ihid. 444. 
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of her natural life 7. But that she might be intitled thereto, 
she must be the wife of the party at the time of his decease ; 
for if she be divorced a vinculo matrimonii^ that is, from the 
band of matrimony, she shall not be endowed ; for uhi nMum 
matrimonium tbi nulla dosj that is, where there is no mar- 
riage there is no dower. But a divorce a mensa et tharOf or 
from bed and board only, doth not destroy the dower ; not 
even if it is for adultery itself, by the common law*. But by 
the statute 15 £dw. L c; d4u, if a woman elopes from hor 
husband and lives with an adulterer, she duiU lose her dower, 
-unless her husband be voluntarily reconciled to her (16). 
And the widows of traitors, or persons attainted of treasooi 
are barred of their dower (except in the case of certain 
modem treasons relating to the coin *) ; but not the widows 
of felons \ An alien (one bom out of the king's allegiance) 
cannot be endowed, unless she be queen consort ; for no 
alien is capable of holding lands. And that the wife may be 
endowed, she must be above nine years old at her husband's 
deadi, otherwise she shall not be endowed «. 

y Co. Lift. 31. Hie husband be. marriage was subject to a mortgage 

iog legally aeised in fce^mple or fee- in fee. Co. Litt 20d. note 1. ISth 

tail, daring tfaecoverture, entitles the edit. Nor against a purchaser ti 

wife to dower; but if he before mar- the inheritance, who has sot an as. 

riage puts tb6 legal estate out of signment of a term created previous 

him, or after marriage purchases «i to her right of dower. Amb. Rep. 6i 

estate and takes a conyeyance in his ' Co. Litt. 32. 

own name and trustee's, die wife » Stat. 5 £lis. c. 11. 18 Eliz. 

#ill be excluded. And the wife e. 1. 

lannot be entitled to dower out of ^ 2 Black. 121. 

an estate which at the time of her * Co. Lit. 31. 



(IB) In this respect a distinction subsists between a right 
to dower, and a claim of jointure ; for although adultery is 
made a forfeiture of dower by the statute, yet that dct does 
not extend to jointures; Imd the elopement or adulteiy of a 
wife will not defeat her of a jointure provided for her under 
marriage articles. Buchanan v. Buchanan, 1 Ball & Beat* 
204- Seagrave v. Seagravcy 13 Ves. 433. . Nor will such mis- 
conduct on the part of the wife preclude her fVom calUtig for 
a specific performance of marriage articles entered into in 
her favour. Buchanan V. Buchanan, Supra. 
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The wife being entitled by law to be endowed of one*^ 
third part of all such lands and tenements of which her hus- 
band was seised in fee-simple or fee-tail> at any time during 
tlie coverture or marriage, shall hold such one-third part 
during the term of her natural life; and that whether she 
hath issue by her husband or not ^, provided any issue which 
she might have had might by possibility have been heir. 
Therefore if a man seised in fee-simple hath a son by his first 
wife, and after marries a second wife, she shall be endowed 
of his lands ; for her issue might by possibility have been 
heir on the death of the son by the former wife. But, if 
there be a donee in special tail, who holds lands to him and 
the heirs of his body begotten on*^ Jane his wife : though 
Jane may be endowed of those lands, yet if Jane dies, and 
he marries a second wife, that second wife shall never be 
endowed of the lands entailed ; for no issue that she could 
have could by any possibility inherit them ^ A seisin in law 
(that is, a right to possess) of the husband, will be as effec- 
tual as a seisin in deed, which is an actual possession f, in 
order to render tlie wife dowable ; for it is not in the wife'Js 
power to bring the husband's title to an actual seisin «, Yet 
the seisin of the husband for a transitory instant only, when 
the same act which gives him the estate conveys it also out 
of him again (as where by a fine land is granted to a man, 
and he immediately renders it back by the same fine), such 
a seisin will not entitle the wife to dower ^; for the land waa 
merely in transitu^ and never rested in the husband. But if 
the land abides in him for a single moment, it seems that the 
wife shall be endowed thereof (17). This doctrine was ex- 
tended very far by lEi jury in Wales, where the father and son 

<* Co. Litt. SI. « Co. Litt SI. 

e 2 Black. Com. 131. *" Ibid, 

f Ibid. 127. 



(17) In a late case, in which it appeared that a husband, 
before Lord Eldon's act, borrowed an estate for the purpose 
of sufiering a recovery, in order to acquire the ownership of 
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were both hanged in one cart^ but the son was supposed to 
have survived the father, by appearing to struggle longest; 
whereby he became seised of an estate by survivorship, in 
consequence of which seisin his widow had a verdict for her 
dower K A widow may be endowed of all her husband's 
lands, tenements, and hereditaments, corporeal or incorpo- 
real, under the restrictions before-mentioned, unless there 
be some special reason to the contrary. Thus, a woman 
shall not be endowed of a castle built for defence of the 
realm, because it ought not to be divided. But of a castle 
that is only for the private use and habitation of the owner, 
a woman shall be endowed K So a woman shall not be en- 
dowed of a common without stint ; for as the heir would 
then have one portion of this common, and the widow 
the other, and both without stint, the common would be 
doubly stocked. But a woman shall be endowed of a com- 
mon certain ; and so of other incorporeal hereditaments ; as 
rent, rent-service, rent-charge, and rent-seek \ mentioned in 
this and a former chapter. — Though curtesy* out of a trust 
is allowed, as was mentioned in the former part of the fore- 
going section, yet dower has been refused thereout ; a par- 
tiality not easy to be reconciled with reason, however settled 
by the current of authorities ". — Where dower is allowable, 
it matters not though the husband alien or sell the lands 
during the coverture ; for he aliens them liable to dower », 
of which the wife cannot be barred but by a fine, or like 
matter of record, to which she must be^ privy, and pri- 
vately examined ; wherefore, and for saving the expence of 
a fine, it is common, where the estate is but of small value, 

« 

< 2 Black. Com. 132. ^ Co. Litt. 29. note6. ISthedit. 

k Co. Litt. 31. " Ibid. 32. 

» Ibid, 32. 



money to be laid out in land, the Vice-Chancellor inclined 
to think that the wife was dowable of the estate borrowed, 
/fen&y V. Webb, 5 Madd. 407. 
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fyr the husbfU[)(}» when he conveys kf to bind himaelf by a 
boQd, ^p save harmless and kaep indemnified the purchaser^ 
Againsl^ 9Qy cjiai^l tba;^ oii^t afterwards be made for or in 
respect of doweTf Yet as there is ao .method of i^fiectually 
jt>ardng the wife buit by a fine» or like matter of record, the 
bond f?a^.he pf bjol; little use if the obligor. should die insQ]<> 
ypQt ; so that it bebAves the pucohasor, in case he takes a 
l^of}A, isistead of .having a -fine passed, to look well to tha 
jvrphabUi.ty of the obligor's dying solvent, and leaving a suffii- 
€»ei;^y to djsdiarg^ ^ b^nif io case dower shPuM bt 
dem^d^d^ 

3ut it Kiow seldom happens tlu^ the w^ hs0 s^ij fiism tq 
doiarer; fyr npt ovij upon most pre/eopQei^d ip^rriages> 
^ settleinent i^ made purs^a^t jtp ib^ ^tute of 27 |i^* 
VIII. c. 10«9 and thereby she i^ bfMrt^d by a joint^rj^ piade 
to her in lieu thereofi but wh^ ^ m^ purchases au t^s$^ 
in fee-fiimple, it us usual for him, in order to {Nreyeiit his wife 
having any claim of dower therefrom, and to save the ex- 
pence of a fine, in case he diould sell it» to take the cpnvey •• 
ance in his own name and the name of another person as 
trustee ; as for example, suppose A. B* to be the grantor, 
C. D. the grantee who purchases this estate, and £• F. a 
friend of C. D. the grantee. Now, itx consideration of the 
sum agreed for by C. D. to be given tp A. Q. for this estate, 
and in consideration of 5^. a piece paid by the said C« D» 
and£. F., the said A. B. se}lsand aliens this estate to & D. 
and £. F. TO HOLD, unto the said C. D. and E. F. and 
their heirs, to the use of the said C. D. and £. F. and 
the heirs of the said £. F. In trust, nevertheless, as to the 
estate and interest of the said £. F. and his heirs, to the only 
pcoper use and behoof of the said C. D. his heirs and assigns 
for ever, and to and for no other use, trust, intent or pur- 
pose whatsoever. So by this means the wife of C. D. will 
have no claim or title to dower from the estate ; and C. D. 
may sell and safely convey the same to a pui;chasor with9^( 
passing a ifiue to -bar his wife of dower. So if a husband 
before marriage conveys his estate to trustees and their heir% 



WHO msS WITHOUT WILL OR TBSTAMENT. 127 

whereby he pots the legal estate out of him, the wife after 
fak death ebiUl not be esdewed (18). 

Here we may observe what has been mentioned concern- 
ing tlie descent of estales held in fee^simple^ and how the law 
disposes thereof, and of those held in fee^tail, that this is 
consistent with the general law of the land* But particular 
coonties, cities^ towns, manors, and lordships, being indulged 
wilh the privilege of abiding by thar own customs, which 
privilege is confirmed to them by several acts of parliament, 
^ose customs j^evail in contradistinction to the rest of the 
nation at large^* Of those customs is the custom of gavel- 
idnd, i^efly subsisting in Kent, though it is to be found in 
iither parts of the kingdom^. By this custom, not only the 
ddest son of the father shall succeed to his inheritance, but 
al the sons alike 4. And though the ancestor may be at- 
tuned and hanged, yet the heir shall succeed to his estate 
without any escheat to the lord'. And by this custom the 
hinband sludl be tenant by the curtei^r widioi^t having any 
tssae*; yet curtesy by the custom of gavelkind, is sidbject 

o 1 BUck. Com. 75. ' 1 Black. Com. 74. 2 Ibid. 84. 

P Ibid, 74. « Co. Lite. 30. 

4 Co. Lilt. 175. 



{18) And where there is a conveyance of lands to a trustee 
to such uses as A shall appmnt, and in the meantime, and 
until he makes an appointment to the use of A and his 
heirs, A has a qualified and determinable fee, until by the 
exercise of the power an use vests in the person in whose 
favor the appointment is made ; and by such i^pointment 
the right to dower, which belonged to the wife of A, is extin- 
guished and eone. For, from the time of the appointment, the 
use appointed under the power will take effect in the same 
manner as if it had been inserted in the original deed cre- 
ating the power, and as if it had stood in the place of that 
power. jRoy v. Pung^ 5 Barn. & Aid. 561. o.€. 5 Madd« 
310. Moreton v. Lees, Sugd. on Pow. 339. See also Watk. 
Ft. Conv. (ed. Preston) 48. But if no appointment is made^ 
die fee from being qualified and determinable becomes sim- 
ple and absolute, and consequently the right to dower at- 
taches. See Maundrell v. Maundrellf 10 Ves. 255. 
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to several disadvantages ; for it is only a moiety of the wife's 
land, and it ceaseth if the husband marries agun K — By the 
statute SI Hen* VUI. c. S. a great part of Kent is made de- 
scendable to the eldeist son, according to the course of the 
common law ; as by means of that custom divers ancient 
and great families, after a few descents, came to very little 
or nothing «• And there are six other statutes for dis- 
gavelling particular lands in Kent, besides the SI Hen. 
VIII., though that is the only statute in print. Those are 
mentioned in Mr. Robinson's book on gavelkind '. -— — An- 
other of those customs is the custom that prevails in divers 
fmcient boroughs, and therefore called borough-english, 
whereby the youngest son shall inherit tha estate in prefer- 
ence to hiis elder brothers y. And there is a custom in other 
boroughs, that a widow shall be entitled for her dower to all 
her husband's lands ; whereas by the common law she shall 
be endowed of one-third part only. Likewise there are 
special and particular customs of manors, of which every 
one has more or less, and which bind all the copyhold and 
customary tenants, that hold of the said manors ^ Some 
copyholds are for lives, one, two, or three successively ; and 
some, inheritances from heir to heir by custom ; and cus- 
tom ruleth those estates wholly, both for widow's estate^, 

fines, heriots, forfeitures, and all other things K The 

customs that prevail in the city of London and province of 
York, which comprehend so considerable a part of the 
kingdom, will be the subject of the ensuing chapter. 

^ Co. Lit. 30. note 1. ISth edit, refers " Co. Litt. 140. 

to Robins, Gavelk. b. iL c. 1. and ^ Robins, on Gavelk, 75. 

says, << There the learned author y 1 Black. Com. 75» 

« suggests, that some have doubted ' Und, 

** whether there is any such variance a Ibid, 

** between the Common law and the ^ Bacon's Law Tracts, 137. 
<< custom, and therefore undertakes 
** to prove it by authorities on.re- 
« cord." 
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CHAPTER V. 

OF THE CUSTOMS OF THE CITY OF LONDON AND PROVINCE 

OF YORK. 

SECTION L 

Wherein the Customs of London and York agree, and 

wherein they vary. 

What those customs are within the city of London and 
province of York, which comprehend so large and consider- 
able a part of the kingdom, it is somewhat strange, says Dr. 
Bum, that so few authors have taken any pains to inform 
their readers or themselves ; and that those customs are so 
ancient,' and of ancient times were of such general and al- 
most universal extent, that some of the greatest lawyers 
have doubted whether they were not part of the common 
law<^. Formerly, not only in the province of York and city 
of London, but in most, if not in all parts of England, a man 
was restrained from bequeathing the whole of his personal 
estate away from his wife and children ; but the law in that 
-particular is now altered, though it continued in the province 
of York, the principality of Wales, and in the city of Lon- 
don, later than in other parts of the kingdom, and till very 
jDQodem times ; when, in order to favour the power of be- 
queathing, and to reduce the whole kingdom to the same 
standard, three statutes were provided, the one 4? & 5 W. & 
M. c« 2. explained by 2 & 3 Ann. c. 5. ^ for the province of 

* 4 Ecdes. Law, 368. the city of York,* shall be repealed ; 

b TUs statute of 2 & 3 Ann. re- so that it sfadl be lawful for all and 

- dtes, tint a proviso was contained in every the citizens of the city of York, 

the statute 4 W. & M. that nothing who shall be fireemen of said dty, 

therein contained should extend to inhabiting therein, or within the 

the dtiiens of the dty of York ; suburbs thereof, by their last wills 

and that tiie maynr and common- and testaments, to dispose of their 

alty, on behalf of the "inhabitants of gpods, chattels, and other personal 

. the said dty, had requested that the estate, to such persons as they shall 

• said proviso might be repealed. And think fit, as any other persons in- 

by the statute 2 & 3 Ann. it is liabitingwithin the province of York 

enacted that the said proviso, as far may lawfully do by virtue of the 

as the same concerns the dtixens of statute 4 W. & M. 
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York ; another 7 & 8 W. III. c. 38. for Wales ; and a third 
11 Geo. I. 2. 18. for London i wherebj it is enacted that 
persons within those districts and liable to those customs^ 
may (if they think proper) dispose of all their personal 
estates by will ; and the claims of the widow's children 
and other relations to- the contrary are totally barred* So 
that nowy throughout all the kingdom of England, a man 
may devise the whole of his chattels as freely as he for- 
merly could any part thereof^. But in case of intestacy, 
the statute of distribution expressly excepts and reset^es the 
customs of the city of London and province of York* So 
that although the restraint of devising is removed by the 
statutes just mentioned, yet the ancient customs of London 
and York remain in full force with respect to the estates of 
the intestates **• And by the custom of the city of London, 
there is still a difference to what it is in most other parts of 
the kingdom in respect to the dispoising the care of children «| 
as by the statute 12 Car. IL c. 24. any father under age, or 
of full age, may by deed or will dispose of the custody of 
his child, either bom or unborn, to any person, except a 
popish recusant, either in possession or reversion, till such 
child attains the age of twenty-one years. But if the father 
IS a freeman of London, he cannot devise the disposition of 



' 2 Black. Com. 493. By the second wife. The son afterwards 

'statute 1 1 Geo. I. it shall be lawful died, ^nd the husband devised his 

for all persons who, after the 1st of personal estate to be laid out in se- 

June 1725» shall become free of the curities, and the interest Of the 

city of London, and for all who at whole to be paid to his wife ibr her 

that time shall be unmarried, and life, and after her decease the prin* 

tiot have issue by any former mar- cipal to be paid to his sistet and her 

Tiage, to dispose of their persbnal children, or such of them asjshould 

estate. But if any person who shall be then living* The widow daim- 

be free of ihh city hath agreed or ed a moiety of the personal estate 

shall agree by writing, in consider- by the custom of London ; and held 

ation of marriage or otherwise, that ' by Lord Hardwicke, chancellor, with 

his personal estate shall be distri- -great clearness,' that she is entitled 

buted according to the custom of the to it. The custom of Xiondon not 

city; or in case any person so free being taken away by stat. of 11 

shall die intestate, his personal estate Geo* I. in this case. Danson v* 

shall be subject to the custom. A HaweSf Amb. Rep. 276, 

•ireeman of Xondon, who had a son ^ 2 Black. Com. 518. 

by a former marriage, married a * Co. Litt. 88. 
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ikm bodjF of hu duld; and if he doth, yet the iafimt shall 
rematn in the custody of the mayor and alderman ^^ who are 
guardians to the children of all freemen of London that are 
under the age of twenty-one at the time of their father's 
decease <• So that if a freeman or free»woman die, leaving 
orphans within age unmarried^ the court of orphans, which 
is- held hy custom time out of memory, before the lord 
mayor and aldermen of the city of London, shall have the 
custody of their body and goods; and the executors or 
administrators shall exhibit inventories before them, and 
become bound to the chamberlain to the use of the orphans, 
to make a true account upon oath ; and if they |:efuse, they 
may be committed till they become bound*** And their 
being bound in the spiritual court doth not excuse them 
from this custom ^ as they may still be compelled to give 
other security to the chamber of London K And if any 
person intermarry with an orphan without the consent of 
the court, such person may be fined by them, according to 
the quality and portion of the orphan; and unless such 
person pay the fine, or give security to pay it, they may 
commit him to Newgate, to remain there till he submit to 
their orders ^ A peer has no privilege for taking and 
marrying an orphan of London without licence *". — He 
that marries an orphan without the consent of the court, 

must make a jointure before he receives the portion "• 

Upon the marriage of orphans, the custom is to appoint the 
pommon serjeant to treat and take security for the orphan «• 
. As to intestacy, in the m^in the customs of London and 
Yoi^k agree ; but there are some variations, and in two prin- 
cipal points they considerably differ. The one is, that in 
London the share of the children (or orphanage part) is not 
fully vested in them till the age of twenty-one, before which 
they cannot dispose of it by testament p ; and if they die 

f Pri^f^i Lond. 287, * Priv. London, 282, 283. 

. t,Hnd*2S^. '" Lev. 163. 

»» itef. 280. 287. " Priv. Lond. 286. 

. * Law of E?f^ 252. ° Laws of Lond. 67. 

fc 1 Roll's Abr. 550. ' 3 Vern. 56^, 

K 2 
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under that age, whether sole or married, their share shall 
survive to the other children *i. The other is, that in the: 
province of York, the heir at common law, who inherits any 
land, either in fee-simple or fee-tail, is excluded from any 
filial portion or reasonable parf. As those variations 

will appear more conspicuous hereafter, we. shall now pro- 
ceed to take a view of those customs under two distinct 
heads. ^ 



SECTION II. 

The Customs of the City of London as to Intestacy. 

If a freeman of London dies in London or elsewhere^ 
intestate^ though his estate doth not lie in the city, but 
elsewhere, his children are entitled to their share of his per-* 
sonal estate by the custom '• And if the freeman dies^ 
leaving a widow and a child or children, his personal estate 
(after his debts are paid, and the customary allowance for 
his funeral, and for the widow's chamber t, are deducted 
thereout) is, by the custom of the city, to be divided into 
three equal parts, and disposed of in the following manner : 
to wit, one-third part thereof to the widow, another third 
part to the children, and the other third part (being taken 
out of the custom) is now, by the statute 1 Jac. 11. c. 17* 
made subject to the statute of distribution ; and so dividing 
the whole into nine parts, four-ninths belong to the wife, and 
five-ninths to the children «. And if a man dies worth 1800/. 
leaving a widow and two children, the estate shall be 
divided into eighteen parts, whereof the widow shall have 

' Prec. Cha. 537. the widow is entitled to the fur- 

** Swinb. 231. niture of her chamber; or, in case 

■ Friv. Lond. 288. the estate exceeds two thousand 

' The widow's apparel, and fur- pounds, then to fi^j pounds instead 

niture of her bedchamber, in London, thereof. -^ Briddle y. Briddle, 7 Vin. 

is called the widow's chamber. 2 Abr. 200. 

Black. Com. 518. In a case be- <* 2 Salk. 426. L. Raym. 1328. 

fore Lord Parker, it was said that 1 Vem. 180. 
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eighty six by the custom, and two by the statute, and each 
of the children five, three by the custom and two by the 
statute : if he leaves a widow and one child, she shaH still 
have eight parts as before, and the child shall have ten, six 
by the custom and four by the statute^. And if there 
should be an after-bom child, such child will come in with 
the rest for the customary share of the father's personal 
estate *• If the freeman leaves a widow, and no child, the 
widow shall have three-fourths of the whole ; two by the 
custom, and one by the statute, and the remaining fourth 
shall go by the stattite to the next of kin '• If he hath no 
wife, but hath children, the half of his personal estate 
belongs to his children, and the other half (being, as it is 
called, the dead man's part ; because formerly the ordinary, 
or he to whom the ordinary committed administration, was 
to dispose of the same to pious uses for the benefit of the 
deceased's soul ) is now distributable amongst the children 
by the statute'. And if he hath neither wife nor child at 
the time of his death, then the whole belongs to the 
deceased, and is distributable by the statutes As to the 
freeman's grandchildren, the custom doth not extend to 
these^ as hath been determined in several cases ^. 

We may now observe what situation the widow must be 
in at the time of her husband's death, that she may be 
entitled to his personal estate; as whether there is any 
settlement whereby she may be barred of her customary 
part, or the part she may be entitled to under the statute 
of distributions ; and also the situation the children must be 
in that they may be entitled ; as whether any of them have 
been advanced, so as thereby to be barred in part or in 
whole of what they would otherwise be entitled to : which, 
after being considered, more will be said concerning th^ 
distribution. 

"^ 2 Black. Com. 518. « Law of Test. 196. 

« Prec. Cha. 499. * 1 Vera. 367. 1 P. Will. 341. 

y 3 Black. Com. 519. 2 Salk. 426. 
. » IP. Will. 341. 
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If the wife be provided for by a jointure before inarriage^ 
in bar of her customary part, it puts her in a state of 'aon*> 
entity with regard to the custom only ; but she shall be ^en- 
titled to her share of the dead man's part under the statute 
of distributions, unless barred by special agreement « ; and if 
a freeman of London makes a jointure on his intended 
wife, and the same is expressed to be in bar only of her 
dower, or thirds of lands, tenements, and hereditaments^ 
this shall not bar her of her customary share of his personal 
estate '^ (1 ) : yet it is otherwise, if it is said to be in bar of 
her customary part ^, In respect to the part she will be 
entitled to under the statute of distributions ; where a free* 
man, whose wife has been compounded, with, dies intestate^ 
his widow shall have such part as she U entitled to' under the 
statute of distributions, if there are no express words in the 
agreement to exclude her ^ : but where a widower and 
widow being about to intermarry, and having only personal 
estate ; by articles made before marriage, agreed, that in 
case the husband survived, he should have two thousand 
pounds only of his wife's personal estate, and the rest to be 
at her disposal, &c* and in case the wife survived, then she 
was to have two thousand pounds out of the husband's per^ 
sonal estate, without saying onlif or no more* The husband, 
being a freeman of London, died ; and his wife brought her 
bill for an account of his personal estate over and above the 
two thousand pounds, and so to be let into the customary 
share thereof: but it was decreed, that the' equitable con-^ 
struction of those articles must be to exclude the wife from 
any further share out of the estate ; and, though the words 

^ 2 Black. Com. 519. should not be barred, she will be 

** £q. . Cas. Abr. 158, 159. entitled to her shares by the statute 

« 1 P. Will. 530. Iftherebea and custom, 
proviso in a settlement that the wife ^ Free. Cba. 327. 



(1) Such also is the case if the intestate covenant to lay 
out money in a purchase of land by way of jointure, for the 
taioney has in Equity all the qualities of land. 1 P, Wmsr532, 



WHO DIES WITHOUT WILL OR TESTAMENT. 1S5 

were not so fuU to exclude ber^yet the intent of the articles 
appearing to be a mutual reciprocal agreement between 
them for settling each other's claim^ ought not to be ex- 
tended larger on one side than the other^ and decreed that 
the wife must hav^ only the two thousand pounds'.— 
Where a freeman of London, who was a widower^ and had 
seve^ral children, being possessed of a considerable leasehold 
estate, on ^ second marriage conveys these leases in con- 
sideration of 2000^. portion in trust for himself for life^ 
ren;iainder to his wife for life, in lieu and bar of all doxjoer^ 
customary estate^ &Cp remainder to the first son of that 
marriage, and so to every other son ; and in the settlement 
there was an agreement that the trustees should sell those 
leases, and invest the money in the purchase of lands of in- 
heritance to be settled to the uses aforesaid; but the 
husband died before any purchase made, and it was held 
that the wife was barred from claiming any other part of 
the personal estate^. And where a settlement was made on 
the wife of a citizen, of part of the personal estate of the 
husband, in bar and satisfaction of all her claim and demand 
out of his personal estate, by the custom or otherwise, and the 
hvisband died intestate ; it was decreed that the wife was 
barred of her distributive share of his estate by the statute 
of distributions K 

Hence we may perceive, that if there are sufficient words 
in a settlement made previous to marriage, the free-man's 
wife will be barred of the claim she might otherwise 
have to her husband's personal estate, either by the custom 
or by the statute of distributions ; in consequence of which 
it will be as if there was no wife, and the children will have 
one half by the custom, and the other half by the statute K 
And if the wife be divorced for adultery, she shall not have 
her customary share K 

If any of Uie children are advanced by the father in bis 

■ Laws of Lond. 102. " P. WiU. 644. 2 P. Will. 527. 

» Eq. Cas. Abr. 153. * Bunb. 16. 

* Badcock and Stanhopet 7 Vin. 
Abr. 211. 
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lifetiine» with any sum of money (not amounting to their 
full proportionable part), they shall bring that portion into 
hotchpot with the rest of the brothers and sisters, but not 
with the widow, before they are entitled to any benefit under 
the custom: but if they are fully advanced, the custom 
entitles them to no further dividend ■". -. The advancement 
must be of money or personal estate ; for the custom extends 
only to the personal estate of a freeman ; because, when it 
first began, the citizens of London had no regard at all to a 
real estate, as they did not suppose any freeman of London 
would purchase such an estate, but would employ his whole 
fortune and stock in trade for the benefit of commerce ■>. 
So a settlement of a real estate on a child is no advance- 
ment, nor to be brought into hotchpot ^ : and if a citizen 
conveys to a child land of inheritance, though it be ex- 
pressed for advancement, it bars no child's part ; but such 
may come in for a share of the personal estate with the 
rest P. And it has been certified, that where an heir or co- 
heir had a real estate settled on him or her, the same was 
out of the custom of the city of London ; and though the 
father should afterwards declare it to be a full advancement 
for such child, yet that was no bar to his orphanage part ; 
neither was it to be brought into hotchpot, but was clearly 
out of the custom ^. And where money was given by the 
father to be laid out in land to be settled on the son and the 
intended wife for their lives, with remainders in tail ; and tlte 
question was, whether this should be reckoned to be an ad- 
vancement by part of the personal estate of the father, so as 
the son ought to bring the same into hotchpot, to entitle him 
to a share of the personal estate ? it was held by the lord 
'chancellor, that this money was not to be reckoned as part 
of the personal estate ^ 

How this advancement is to be bestowed, and what shall 
be deemed an advancement either in part, so that the child 

« 2 Black. Com. 519. "^ 1 Vern. 216. 

° Abr. Eq. Cas. 150. ^ Annand aadHoneytvoodflVern. 

^ 1 Cha. Cas. 16C. S45. 

^ Ibid. 
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must bring the same into hotchpot before he be Entitled to 
any benefit under the custom ; or in the whole, so as thereby 
the child will be excluded from having any further portion, 
seems to have been much questioned. Though it is said, 
generally, by a late author, that any provision made by the 
fadier in his lifetime for his children, is advancement within 
the custom ; but that a settlement of a real estate on a child 
is no advancement, nor to be brought into hotchpot '• Yet 
small inconsiderable sums occasionally given to a child can« 
not be deemed an advancement, or part thereof; neither is 
maintenance money, or an allowance made by a freeman to 
his son at the university, or in travelling, &c. to be taken 
as any part of his advancement ; this being only his edu- 
cation, and it would create charge and uncertainty to en- 
quire minutely into such matters. So putting out a child 
appr«»tice is no part of his advancement, for it is only pro- 
curing the master to keep him for seven years instead of the 
parent « (2). 

^ It is questioned by Mr. Vernon, whether only the pro- 
vision made on the marriage of a ohild, or in pursuance of a 
marriage agreement, is an advancement » ; and where 400^. 
were given to a daughter long after her marriage, and with- 
out any agreement that the same should be for her marriage-* 

• Law of Test. 305. " 1 Yen. 89. 

Laws of Lond. 82. 



(2) A legacy left to a child by the father dying partially 
intestate is not an advancement within the custom, 

2 Atk. 277. ; neither is property given to him by any other 
person than his father. A provision, to constitute an ad- 
vancement under the custom, must be one made for the 
child by the father, while living, out of his personal pro- 
perty. Laws of London, 82. 1 Vern* 61. 1 Ves. 17. 

3 Atk. 213. 452. 3 P. Wms. 317. note (o). 1 Wils. 168. 
In short, there must in all instances of this nature be a 
valuable consideration moving from the father, and an ac- 
tual benefit . accruing to the child. Law of Test. 204. 
1 Vern. 61. 89. 216. 1 Atk. 403. 3 Atk. 528. 
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portion; the lord chancellor was of opinion, that it could 
not be any advancementi unless it had been given her as a 
marriage-portioni or in pursuance of a marriage-agreement v. 
— Upon a reference to the recorder of Ixmdon, by the lord 
ohancellori to certify what is the custom of I«ondon con- 
cerning the advancement of children by their father ; it wa# 
ceriiBed, that by the laws and customs of the city, if any 
freeman's child be married in the lifetime of his or her father, 
by his consent, and not fully advanced to his full part or 
portion of his father's personal or customary estate, as he shall 
.be worth at the time of his decease ; such freeman's, child, so 
married, shall be excluded and debarred from having any fur- 
ther part or portion of his or her father's personal or custom*- 
ary estate, to be had at the time of his decease ; except such 
father, by some writing by him written and signed with his 
name or mark, shall declare and express the value of sucb 
advancement; and then every such child, after the decease of 
his father, producing such writing, and bringing such por- 
tion so had of his father, into hotchpot, shall have as much 
as will make up the same, a full child's part or portion of the 
customary estate which his father had at the time of his de- 
cease; notwithstanding such father shall by any writing 
under his hand and seal declare such child was by him fully 
advanced <• — It is said to be sufficient, if the freeman de- 
clare the advancement by any writing under his hand, or by 
any thing written by him, aldiough it be in an almanack, or 
elsewhere y. But in the case of Dean and Lord Delaware f 
the father's declaring, that the child was fully advanced or 
not advanced, was of no avaU, unless it appeared what the 
advancement was in certainty ; to the intent that it might 
be known, whether such advancement did amount unto 
as much as would have belonged to the child by the cus- 
tom*. And in a case where a freeman had advanced 
his child on marriage, and the certainty of that advance- 



^ 1 Vern. 61. r Green's Privil. Lond. 53. 

^ Chase v. Box, 1699. Jj. Raym. * 2 Vern« 630. 
484. £q. Cas. Abr. 154. 
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mcnt did not appear under the freeman's hand ; it was ad- 
judged a full advancement, and that the freeman's declara- 
tion alone that he had advanced his child, was not of itsdf 
sufficient *• 

The child of a freeman of London, when of age, may, 
in consideration of a present fortune, bar hersejf of her 
customary part; as where the father, on his daughter's 
marriage, agreed to give her SOOCM.; which she, being of 
age, covenanted to receive in full of her customary share as 
a freeman's daughter: and though it was objected, that 
such a future right cannot be released, add that parents 
might make an ill use of the power they have over their 
children in forcing them to give such discharges ; yet this 
was held a good bar of the custom, there being no fraud in 
the transaction \ But such release, without a valuable con- 
sideration, is not good ; for in such case, at the time of the 
release, the children having neither jW in re nor jus ad rem^ 
that is, neither right in the thing nor right to the thing, the 
whole being in the father during his life, there is nothing 
for any release to operate upon «.— -If a man who is of age 
iliarries a freeman's daughter who is under age, he may bar 
himself of any future right that he might have to the free- 
man's customary estate by virtue of such marriage ; as 
where a freeman of London had two daughters and one son ; 
one of the daughters married, and on receiving a suitable 
portion, die husband released all right and interest which he 
had or might have to any part of the father's personal estate 
by the custom or otherwise ; and covenanted, that at any 
time after the death of his father, he would do any further 
act for the releasing of any right which he might have by 
the custom. Jekyll and Gilbert, commissioners, inclined 
to think, that the release being for a valuable consideration, 
purporting to be an agreement to quit the right to the or- 
phanage part, was binding in equity ; but though this might 
not be so clear, yet the covenant for a valuable consider^ 

• CUaverBXkASpurUn^. 2 P. Will. b 2 Eq. Cas. Abr. 272, Str. ^7. 
527. — See mora concerning ad- ' 1 Ark. 402. 
vancement, post. 



i 
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adon to release the future right is good ; and so they decreed 
on the execution of the release \ Where the husband and 
wife, in consideration of 2000^. the wife's marriage por- 
tion, covenanted to release all the right and interest that 
might accrue to them out of the father's personal estate 
by the custom of the city of London, and a bill was 
brought to have a specific performance of the articles made 
on the marriage : the defence made for the defendant was, 
that the customary part being a mere possibility and con- 
tingency, which might or might not happen, it could 
not be released; and if it could, that at the time of the 
articles, the wife was an infant, and so not bound by them ; 
besides, that the 2000^. was no consideration for re- 
leasing such an interest, the wife's father having died 
worth upwards of 20,000/. By Lord Chancellor Hardwicke : 
These considerations are too loose either for a judge at 
law, or in this court, to lay any weight upon ; and I must 
determine according to the facts, by the rules of law, 
and of this court. In this case there appears to have been 
a valuable consideration for the agreement in the articles, 
because at the time when the 2000/. was given, the defend- 
ant's wife was entitled to no part of the estate of her father; 
and it was given for her advancement in the world ; 
and it is highly reasonable that such kind of articles 
should be carried into execution, and that when a fa- 
ther is bountiful to his children in his lifetime, he should 
have his affairs settled to his own satisfaction, ^s to 
the objection of the customary part being a possibility, 
and merely in contingency, it is of no weight ; for 
there is no doubt it might be released in equity: but 
here is a covenant, which the defendant is bound by in 
all events. And it is no objection to say, that the wife 
was under age ; for though in this respect, if the husband 
were dead, the articles would not bind her, and she would 
by survivorship be entitled to the customary share, aA a 
chose in action not recovered or received by the husband; 

^ 2 P. Wm. 272. 
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yet he being alive, it is a matter that accrues to him in right 
of his wife ; and he may release it, and his release will bind 
her ; and therefore it was reasonable he should perform his 
covenant. I found my opini6n too on an old law well known 
in the city, by the name of Jud's law ; whereby a husband 
was authorised to agree with the father for the wife, though 
she was under age «• 

As to children partly advanced, bringing their advance- 
ment into hotchpot ; it may be observed, as has been men- 
tioned, that it is to be brought in among the brothers and 
sisters only, but not with the widow : for it has been de- 
termined to be beyond all doubt, that where a child that had 
a portion, but was not fully advanced, but was to bring 
her portion into hotchpot, that the portion should not be 
brought into the personal estate in general, so that the widow 
might come in for part of it ; but that it should be brought 
into the orphanage part only ^. And where a freeman of 
London hath but one child, and he hath received some 
portion from his father, and the father dies leaving this 
child and a wife ; the child shall have his full orphanage 
part, without any regard to what he hath already received >. 
And where an only child is in part advanced by the father 
in his lifetime, such child shall not bring his portion into 
hotchpot, there being none in equal degree with him '* ; the 
only meaning of bringing the child's share into hotchpot is, 
to make an equality among the children, and not for the 
benefit of the mother K 

* Medcalfe and Ives, 1 Atk. 63. sums of money, in all about 100 
' 1 Vem. 345. moidores ; and the custom of Lon- 

* 2 Salk. 426. don was insisted on, and if it appears 
^ 2 Vern. 234. the father' has advanced his child 
^ 2 P. WilL 526. — A freeman of money, and the exact sum does not 

London dies, leaving a widow and appear under his band, it shall be 

one only child, a daughter. On taken as a full advancement.— -Iiord 

bill by the daughter against the Chancellor doubted of the fact of 

mother and executrix, the question any advancement ; for he said, every 

was, Whether she had been advanced present which a father makes his 

by ibe father, and so excluded from child shall not be considered as an 

the customary share ; it appearing advancement : but supposing she 

by her answer, to the cross bill, that was advanced, yet the custom only 

her father had given her several holds amongst children, not between 
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If a fVeeman having several children, or but one child; 
doth Jidly advance all his children, or his single child, this 
satisfies Uie custom, and is the same as if he had no child, 
and his personal estate shall go as if there was none"*, and 
the wife shall have It moiety n, or one half; which mtu^ be 
understood to be a moietj or one half by the customs firom 
which the children, or one child, being fiill advanced, are 
excluded. So consequently, it- seems^ that the other moiety 
or one half must fall under the direction of the statute <A 
distributions, and be distributed as the statute directs (3). 

The custom, it may be observed, extends only to the wife 
and chSdren ; whereas, if there is neither wife nor child 
living at the intestate's death, the whole of his personal 
estate is subject to the statute of distribution, as has been 
mentioned, and consequently must be distrjbuted in the 
same manner as was shewn in a former chapter. 

Besides what has been mentioned, concerning how distri- 
bution is to be made where the freeman leaves a wife, child, 
or children ; and as we have now seen that the wife may be 
barred by settlement, and the children by being advanced ; 
we may here observe, that the course of distribution of the 
personal estate of a freeman of London seems to be thus : 

If the freeman dies intestate, leaving no wife, but an only 

an only child and the widow. And a father may purchase off a child's 

soheldinthecaseofLordp^/atmre; share, but that must be by agree- 

and so is the purport of die certi- inent. Garon t. T^tpet, Ainb. Rep* 

ficate in Chase v. Box. There is 189. 

no case where between a sole child ^ 2 Will. 527. 

and the widow the advancement was * 2 Vem. 665. 

brought into hotchpot. It is true 

(S) When the advancement shall have exceeded the child's 
ishare by the custom,'it has been said, that if it have been 
given and accepted expressly in satisfaction of the customary 
share, no respect shall be paid to such advancement in the 
distribution of the dead man's part ; but that where there is 
no such special contract or agreement, and the advance- 
ment is general, it shall be applied either to the customary 
share only, or both to the customary and distributive sharie, 
according to the amount of the advancement. Toller on 
Executors, 895. 4 Bttmf's Ecc. Law, 460. 
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child ; which child is advanced, or partly advanced, or not 
advanced ; in all these cases it makes no differencci for one 
way or other such child shall have the whole clear personal 
estate. For supposing such child is advanced, he shall have 
nothing by the custom, but by the statute he shall have the 
whole as next of kindred. If he is partly advanced, he shall 
have one-half by the custom ; there being no other child 
with whom to bring his partial advancement into hotchpot, 
and the other half by the statute. So in like manner, if he 
is not at all advanced, he shall have one-half by the custom, 
and the other half by the statute. 

If the freeman leaves no wife, but divers children ; as sup- 
posing them to be three, the first of which is advanced, the 
second partly advanced, and the third not advanced : in this 
case the child partly advanced, and the child not advanced^ 
shall have one-half equally betwixt them by the custom ; 
the child partly advanced first thereunto bringing his partial 
advancement into hotchpot; and the other half (which h 
called the dead man's part) shall be distributed by the statute 
equally between those two children, the first child being 
supposed to be fully advanced already. 

As to the representatives of children dead ; those we must 
observe, are admitted by the statute to a distributive share 
of the dead man's part, in the place of the deceased child or 
children whom they represent ; but not so of the customary 
part by the custom : 

If the freeman leaves a wife and no child ; she shall have 
besides her chamber, one half by the custom, and the other 
half (being the dead man's part) shall be distributed by the 
statute ; of which dead man's part by the said statute she 
shall have one half; so that, dividing the whole personal 
estate into four parts, she shall have three, and the next of 
kindred one. But although there be no child of the free- 
man's living at his death, yet if there hath been a child, and 
there are any legal representatives of such child, that is lineal 
descendants ; then of the dead man's part, by the statute, 
the wife shall have but one-third, and the representatives 
shall have the other two-thirds ; so that, dividing the whole 
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personal estate into six parts^ she shall have four, and the 
representatives two. 

' If the freeman leaves a wife, and also a child or children, 
any one or more of which <:hildren are not advanced ; by the 
custom she shall have one-third part, and the children not 
advanced shall have another third part, and the remaining 
third part (being the dead man's part) 'shall be distributed 
by the statute ; of which dead man's part by the said statute 
she shall have one-third, and the other two-thirds shall be 
distributed amongst the children : so that dividing the whole 
into nine, she shall have four, and they shall have five. But 
if the wife be barred by settlement, whereby it may be as if 
there were no wife ; then the children will have one-half by 
the custom, and the other half by the statute, as hath been 
mentioned"*. 

The orphanage share not being fully vested in the children 
till they attain the age of twenty-one, a child entitled to an 
orphanage share of his father's personal estate dying under 
twenty-one, cannot devise it by his will ; for by the custom 
it survives to the other children, as hath been mentioned "(4). 
But a child may devise the share which he hath by the 
statute of distributions o ; and that at the age of fourteen, if 
a male, and twelve, if a female ; provided he or she be of 
sufficient discretion ; as it seems expressly laid down by Sir 

» Page 1S5. ^ Si Vera. 559. 

■Page 131. 
. 

(4) But if a man marry an orphan under the age of twenty- 
one, it seems his right is so vested as to prevent his wife's 
share from surviving to the other children, in case of her 
death, before she attains that age. 1 Vem. 88. Sed vide Free. 
Chan. 537- And if there be only one child, the orphanage 
share is vested, and the orphan, though under twenty-one 
years of age, may, if a female of twelve, or if a male of four- 
teen years of age, or upwards, bequeath it. 3 P. Wms. 318. 
note (Q). Free. Chan. 207. And in the latter case, should 
the orphan, being a male or female, die under the age of 
twelve or fourteen years respectively, or intestate, the or- 
phanage part would go to his or her next of kin, according 
to the statute of distributions. 
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WilBam BlackstoneP ; and his reason given, for it is, because 
diat is the rule of the civil law, and that as the ecclesiastical 
court is the judge of every, testator's capacity, this case must 
begovemed by the rules of the ecclesiastical law ; so. that,, 
as the learned author says» no objection can be admitted to 
the will of an in&nt of fourteen, merely lor want of age ; but 
if the testator was not of sufficient discretion, whether at the 
age of fourteen or four««nd-twenty, that will overthrow his 
testament. 



SECTION in. 

( 

The Custom of the Province of York as to Intestacy* 

We have already seen, that here, as well as in the city of 
London, a man may by wiir dispose of^the whole of his per- 
sonal estate to whom he thinks fit, and that the claims of the 
widows, children, and other relations to the contrary, are 
totally barred <i. But as to intestacy ; if a man be an in- 
habitant or an householder within the province of York (5), 
and dying there or elsewhere intestate, and at the time of his 
death hath a wife, and also a child or children ; his goods 
(after paying his debts, and deducting the widow's apparel 
and . furniture of her bed-chamber *) shall be divided into 
three parts ; whereof the wife ought to have one part, the 

c S Com* 497* tkeir own persons ; which things have 

. ^ Page ISO. been usuidly omitted out of the in- 

** By the genend Und iemcient cus- ventoiy of their deceased husband's 

t6mbftheprovinceof York, widows goods^ unless the husband was so 

Intebtien tolerated to reserve to their fiur indebted, as the rest of his goods 
own use, not only their apparel and . would not suflSce to discharge the 

A' couTenient bed, but a coffer with same. Swinb. 422. 
divers things therein necessary for 



(5) It is to be observed, that this custom not having an- 
ciently prevailed in what is now the diocese of Chester^ it 
does not at present extend to it. For the custom of York 
never attached upon any part of the province which was not 
so during the reign of Hewry VIII., and Chester was annexed 
thereto subsequently to that period. S Ves. 338. 
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child or children anolher part, and the third part (which is 
called the death's or dead man's part) is distributable by the 
statute ; of which dead man's part, by the statute, the wife, 
shall have one-thirdt and the other two-thirds shall be dis«. 
taributed amongst the children: so that, dividing the whole, 
into nine parts, the wife shall have 'four and the children 
five; in like manner as has been mentioned concerning the. 
eostom of the city of London •• But if by settlement tk 
jointure is limited to the wife, in bar of all her demands out 
of the personal estate of her husband by virtue of the custom, 
in such case it is as if there were no wife with respect to the 
customary part ; so if it is in bar of all her demands, by virtue 
of the said custom, or otherodsej she shall be debarred also 
of any distributive share by the statute ^ And as to the 
children ; if the intestate hath a wife, and a child or child- 
ren, which child is heir to the intestate, or which childrea 
were advanced by the &ther in his IHetime ; in this case it 
is as if he had no child ; and therefore his goods shall be di- 
vided into two parts ; whereof the wife is to have one part 
to herself, and the other half is distributable by the statutes 
as we shall see more of hereafter. — — If the intestate hath 
neither wife nor child at the time of his death, his whole 
personal estate (the funeral expences, and other necessary 
charges being first deducted) shall be disposed of in due 
course of administration, as now falling under the direction 
of the statute of distribution^ ; and consequently must be 
distributed in such manner as was shewn in a former chapter^^. 
As to the child's being excluded as being heir ; this,, we 
may observe, is one of the main points wherein the custom 
of the city of London and province of York differ ;. as in the 
former, whatever real estate the child has, either by descent 
from his father, or conveyed to him by his father in his life* 
time, it will in no wise bar the child from receiving his share 
of his father's personal estate ; whereas here he will be to- 
tally barred from receiving any part thereof by the custontj 

« Page 132. * Swinb. 220. 

* 1 Vera. 15. "^ Cautp^ui. 

u Swinb. 220. 
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if he should have any real estate by descent^ or otherwise, 
from his father* For here not only the heir of tEUDds holden 
in fee-simple is thereby barred from the recovery of a filial 
portion, but he also that is heir in fee^tail» either general or 
special! ; and although the lands be of very small revenue^ 
peiiiaps not more than a noble yearly rent, and the goods 
very great in comparison of so small a rent (as may be lOOOL 
or more ;) even in this case the heir is barred from the hope 
of a filial portion' : and not only that heir is excluded from 
a filial portion who doth enter upon the land immediately 
after his father's death, but he also who is heir in reversion, 
is heir; and being heir, can have no filial portion: so by 
this it may fall out very hard with the heir in reversion ; for 
if he should die in the mean time, before he could lawfully 
miter to those lands which be his only in reversion, he could 
reap no benefit either of his father's lands or goods ; yet he 
must be content with his lot, and though not he, but his 
shall ^oy the land at the time appointed »• And although 
the heir receive the land by settlement made upon his father's 
marriage : yet he is heir so as to be excluded thereby from 
a filial portion ; as where the father having by settlement on 
his marriage settled his real estate to himself for life, part to 
his wife for her jointure, and the remainder of the whole to 
his first and other sons in tail, remainder to his own right 
heirs ; the eldest son was thereby excluded 5y the custom q/f 
the province of York, from having any share of his fiither's 

y Estates tail may be dither gene- tate tail female general. Tenant in 

nJ : —or general to male or to ie- tail special is, where the gift is re- 

nwile i.^ or special ; — or special to strained to certain heirs of the donee's 

male or to female. Tail general is, body, and does not go to all of them 

where lands and tenements are given in general. As where lands and 

to one^ and the heirs of his body be- tenements are given to a man and 

gotten. By which manner of be- the heirs of his body on 3faryAunoto 

queatfaing, how often soever the do- w^ to be begotten ; hereby no issue 

nee in tail marries, his issue by every can inherit, bat such special issue as 

such maniage is in successive order is engendered between them two; 

capable of inheriting the estate tail not such as the husband may have 

perfirmam dmd^ that is, by the form by another wife ; and therefore it is 

of toe gift. If lands are given to a called special tail. Black, b. ii. c. 7. 
man, and the heirs male of his body > Swinb. 2S1, 232. 
b^Dtten, it creates an estate in tail ajMcf. 231. 
male general ; and vice verta, an es- 

L 2 
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.personal estate^. And if the heir hold lands by deed of 

feofiment^ in mortgage, or with clause of redemption ; that 

1% IS to say, upon condition that if the feoffor pay unto him a 

sum of money at a certain day, that then the feoffer may re- 
enter, and the deed or grant be void ; yet in the mean time, 
vuntil the condition be performed and ^e land redeemed, if 
he sbould'demand any -filial portion he is barred ; because as 
yet he is heir to the deceased. But if the lands should be 
redeemed, and the money satisfied, then it is thought that 
he may recover a filial portion ; because then he is not heir 
to the deceased, nor the advancement certain which was 
made by the father in his lifetime <i (6). 
' Having thus seen how the heir may be barred from re- 
tseiving a filial portion by having lands from his father by de- 
scent or otherwise ; we come now to consider what advance- 
ment wiH bar a child from receiving a filial portion. But 
before we proceed with this, we may -here jiist take notice, 
that what has been said concerning the heir being barred, 
relates solely to his being barred of what he would be en- 

^ CotistdUe and ConstaBU* 2 Tern, surance to passlands and tenements ; 

675. for It amounts to a feoffment, the 

* A feoffment, or deed of feoff- use drawing after it tbe possession 

menty is the ancient method of con- without actual entry, and supplying 

veyance. '2 Black. Com. SIO. Yet the place of livery and seidn re- 

since tl)e statute of 27 Hen. VIII. quired -by the deed of feoffinent. 

c 10. of uses, the conveyance by 2 Vem. 35. 

lease and release has taken place of ^ Swihb. 232. 
it, and is become a very common as- 

(6) When the heir, by the common law, takes lands from 
his father, not as heir at law but by a devise, expressed in 
such temfis as to make him a purcliaser, he shall not be de- 
barred from the recovery of a filial portion, Swinb. 282. ; for 
he may refuse or waive the bequest, and recover a filial por- 
tion according to the custom of the country, lb. 233. Nei- 
ther shall he be so debarred by the descent of copyhold, or, 
as it scans, of customary lands, upon him from his fisidier. 
lb. 232. And the youngest son, who is heir in borough- 
english, seems not to be heir, so as thereby to be debarred 
from a filial portion ; for he is not heir according to the 
course of the common law, but by a particular custom. 
4 Burn. Eccl. Law, 4:65. 
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litfed to by the custom, and not wfal&t he will be entitled to 
by the statute ; which may be percetved by what will be said 
hereafter. 

As concerning the advancement^ whereby a child may be 
barred from receiving a filial portion ; this advancement 
must be by the father in his lifetime. For although another 
bestow any advancement^ be it as much as it may, this pre- 
ferment by another is no bar to the child from the repovery 
of a filial portion of his father's goods ; much less where the 
child hath advanced his estate by his own industry^ And 
if thie father bestow any thing upon another for his child's 
sake, or for the good of his child ; this is no such preferment 
as will hinder a child of his filial portion^: and therefore if 
tlie fiither bestow any thing upon a man of trade, to take his 
son for an apprentice, and to teach him his mystery, this is 
no advancement to the effect aforesaid < ; or if the father 
bestow any thing upon a schoolmaster, or tutor in the uni* 
versity, for the increase of his child's knowledge in learning, 
or for any degree there to be obtained ; this is no advance^ 
ment to exclude the child of a filial portion i'. 

The advancement must be a provision made by the father 
of some competent thing for the maintenance of his child^. 
whereby he may be the better enabled to live after his fa* 
ther's death ; for if the &ther bestow any thing upon his 
child to any other end, as money in his purse to spend 
among his equals, or to buy him suits of apparel or books ; 
yet this is not to be holden for an advancement ^ — If a 
portion be given to a child in lieu and satisfaction of a filial 
portion, and the child be of age, and in consideration thereof 
doth release his future filial portion ; then the child will be 
barred of any future claim : as a child when of age, for a 
valuable consideration, may release his future filial portion \ 
— If the father in his lifetime bestow a lease upon his child, 
or grant unto him an annuity for life out of his lands, thou^ 
it be in such a manner as the-child shall not reap any benefit 

« Swinb. 233. ^ Swinb. 233. 

'Ibid. 'Ibid. 

B jbid. ^ 4 Bum's Eccles. Law, 395. 
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thereby, so long as the father lives, but after hiiB death ; this 
is holden for a preferment or adyancement : because it was 
assured unto him in his father's life-time^. And if the father 
bestow a competent portion with his daughter in marriage 
upon him that shall marry her ; this is such an advance- 
ment as will bar her from a demand of a filial portion". By 
die word porticm is to be understood, not only a sum nX 
money, or part of the father's goods and chattels ; but also 
lands and annuities bestowed by the father upon the son>*. 
-—Competent, signifies equal, or not far infmor to that 
quantity which otherwise, according to the custom of the 
province, should fall to be due to the child, after the rate 
and proportion of the father's estate, at the time when he 
doth bestow any such thing upon his child ; for the same 
being equal, or not much under the rate which should belong 
to the child by the custom, if his father had then died, shall 
stand for a sufficient preferment and advancement to exclude 
him from a filial portion <>• 

It seems since Swinbum's days generally to have prevailed 
as the custom of the province of York, that children (exclu- 
sive of the heir at law) not advanced to their full proportion 
of the children's part, shall be admitted to come in for their 
share of the said children's part, bringing thereunto their 
partial advancements into hotchpot; agreeable to what 
Swinbum acknowledgeth to be the rule of the civil law; in 
conformity also to the custom of London, and to the mea- 
sures of the statute of distribution, and the rules observed 
by the courts of equity in all such like cases p. 

Where there is a wife, child, or children, the course of 
distribution of intestates' efiects within the province of York 
seems to stands thus : 

- If a person die intestate, leaving no wife, but an only 
child, which child is heir at law, or advanced, or partly ad- 
vanced, or not advanced ; in ail these cases it makes no dif- 
ference ; for one way or other such child shall have the 

> Swinb. 234. <> Swinb. 234. 

^ Ibid, ^ 4 Bum's Eccles. Law, 402. 

" Ibid. 
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whole clear personal estate* For auppoiing such child to 
be heir at law ; he shall have nothing by the custom, but 
by the statute he shall have the whole as next of kindred. 
If he is advitticed ; he shall likewise have nothing by the 
custom, but by the statute in like manner he shall have the 
idiole. Khe is partly advanced; he shall have one-l^f by 
the custom, there being no other child with whom to bring 
his partial advancement into hotchpot ; and the other half 
by the statute. So in like manner, if he is not at all ad- 
vanced ; he shall have one-half by the custom^ and the other 
half by the statute* 

If such person hath divers children, one of whom is heir 
at law, and the others are advanced ; in this case, with re- 
spect to the custom, it is as if he had no children ; none of 
them can claim any thing by the custom ; and (the youngs 
children being supposed to be fuUy advanced) the hctir at law 
by the statute shall have the whole. So here we may observe, as 
before hinted S that as to the custom the heir at law is barred 
by having lands ; yet by the statute he is in nowise barred by 
any lands that he may have had by descent or otherwise from 
the intestate ; which we have seen in a former chapter r. 

If such person hath divers children, the first of which is 
heir at law, the second advanced, the third partly advanced, 
and the fourth not advanced ; in this case, the child partly 
advanced, and the child not advanced, shall have one-half 
equally betwixt them by the custom, the diild partly ad- 
vanced first thereunto bringing his partial advancement into 
hotchpot ; and the other half (which is the dead man's part) 
shall be distributed by the statute equally amongst all the 
said children (the second only excepted, who is supposed to 
be fully advanced already,) share and share alike. But if the 
heir at law hath been advanced by his father, otherwise than 
by lands, or as heir at law, he shall bring such advance* 
ment into hotchpot with his brothers and sisters, otherwise 
he shall have no distributive share by the statute* 

In respect of the dead man*s part, which is distributable by 
the statute ; we must observe as to this, that the represent- 

^ Page 147. ' Chap. ill. page 85. 
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fitives of children dead are admitted to a distributive dmre 
in the place of the deceased child or diildren whom they 
represent ; bat not so of the customary part by th^ custom* 

If a man hath a wiib and no child, she shall have (bemdes 
her convenient bed and apparel) one-half by the custom, 
and tl|D other half (being the dei^ man's part) shall be dis- 
tributed by the statute; of which dead man's part by the 
said iMatute she shall have one-half, and the other half shall 
go to the next of kindred to the deceased in equal degree ; 
So that, dividing the whole into four parts, she shall have 
three, and they shall have one. But in respect to the dead 
man's part, al^ough there be no child, yet if there hath been 
a child, and there are any legal representatives, that is, lineal 
descendants of such child ; then of the dead man's part, by 
the said statute, the wife shall have but one-third, and the 
representatives shall have the other two-thirds ; so that, di- 
viding the whole into six parts, she shall have four and they 
shall have two. 

If a man hath a wife, and also a child or children, one of 
which children is heir at law, and the others are advanced; 
in this case, with respect to the custom, it is the same as if 
he had no child ; and consequently the wife shall have one- 
half by the eustom, and the other half (being the dead man's 
part) 3hall be distributed by the statute ; of which dead man's 
part, by die said statute, she shaH have one-tlurd, and the 
other two-thirds shall go to the heir at law ; so that, dii* 
viding the whole into six parts, she shall have four and he 
shall have two. 

If a man hath a wife, and also a child or children, any one 
or more of which children are not advanced; by the custom 
she shall have one-third part, and the children not ad* 
vanced shall have another third part, and the remaining diird 
part (being the dead man's part) shall be distributed by the 
statute ; of which dead man's part, by the said statute, she 
shall have one-third, and the other two-thirds shall be 
distributed amongst the children; so that, dividing the 
whole into nine, she shall have four and they shall have 
five. 
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. To illustrate Hob, Jet us here for example suppose a man 
inhabiting within the province of York^ dies intestate^ leav- 
ing a clear personalty of 900(tf. ; and leaving a widow and 
four children ; the first being heir at law to freehold lands^ 
and having received likewise of his father in his li&time 
400/. to set him up in trade ; the second advanced to the 
amount of 30002. ; the third partly advanced to the amount 
of 6001.; and the foturth not at all advanced. The question 
is, how this personalty shall be distributed ? First of all» 
the widow shall have one-third part by the custom, as her 
widow's portion, to wit, 30002. Another third part by the 
said custom shall be distributed amongst the children ; of 
which the heir at law (as such) by the said custom, is ex- 
cluded from recovering any share ; the second son also, aa 
being fully advanced, is excluded ; but hereunto the third 
son shall bring his partial advancement of 6002. into hotch- 
pot, and then the third and fourth sons shall divide the 
36002. equally between them ; but the real benefit thereof to 
the third son will be but 12002. and to the fourth son 18002. 
The remaining third part of the said personalty, which is the 
dead man's part, shall be distributedby the statute; of which, 
))y the said statute, the widow shall have one-third, to wit, 
10002^ ; and the residue, being 20002. shall be distributed 
equally amongst the said three children, viz. the heir at law, 
and third and fourth sons (the heir at law being let in for so 
much by the statute ; and the second son being still ex- 
cluded, as having received more than his just proportion of 
his father's whole personal estate ;) but hereunto the heir at 
law shall first bring his partial advancement of 4002. into 
hotchpot, and so the said three children shall divide the 
whole 24002. equally amongst them ; but the real benefit 
thereof to the heir at law will be but 4002. and to the said two 
younger children 8002. each. So that of the whole cleav 
personalty of 90002. the widow shall have 40002., the heir at 
law 4002., the second childnothing, the third child 20002., tho 
fourth child 26002., which added together make the 90002". 
But if by settlement a jointure is limited to the wife, in bar 

* 4 Bum's £cdes. Law, 407. 
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of all her demaads out of the personal estate of her hus- 
band, by virtue of the castoin or otherwise, she will be de- 
barred of anj share, either by the custom or statute; and in 
such case it will be as if there were no wife, as has been 
mentioned * ; and consequently the children must have the 
whole. 

By this custom, the customary duure which the children 
are entitled to vests in them immediately on the intestate's 
death; quite different to the customary share which the 
diildren of a freeman of London sre entitled to by the cus- 
tom of London, which does not vest in them till they are 
twenty-one years of age; wherefore, until they attain that 
age, they cannot dispose of it by will ; and if they die under 
that age their share survives to the other children, as has 
been diewn«. But here, the customary share vests imme- 
diately on the intestate's death, as doth the share the chil- 
dren are entitled to by the statute of distribution ; so that 
the whole is vested in them immediately on the intestate's 
death, and being so vested, in case either child dies under 
age, and without will, the share of sudi child will fall imder 
the statute of distribution, and go according to the course of 
distribution treated of in a former chapter v. And if the in- 
fant be of the age of fourteen, if a male, or twelve, if a fe- 
male, he or she may dispose thereof by will ; as has been be- 
fore-mentioned concerning what an infant is entitled to by 
the statute of distributions '• — — That a male infant may 
make a will, and thereby dispose of his goods and chattels 
at the age of fourteen, and a female at the age of twelve 
years, seems generally so to be allowed as not to admit of a 
doubt ; provided they be of sufficient discretion. But as to 
real estates, by the statute S4 & 35 Hen. VIII. c. 5. sect. 14. 
wills or testaments made of any manors, lands, tenements, 
or other hereditaments, by any person within the age of 21 
yeurs, shall not be good or effectual in law ; yet by this sta- 
tute, and the statute 12 Car* 11. aU persons of sound mind 
(except infants and married women) are enable to dispose by 

*■ Page 146. "^ Chap, iiL 

" Page 132. "^ Fkige 144. 
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will in writing of their whole landed property (except their 
copyhold tenements), concerning which particulars we shall 
treat in the subsequent part of our woric, and therewith 
begin the ensuing chapter. 



SECTION iV. 

Observations an the Use and Ben^t a WUi may be to a Man's 

Family or Relations* 

Having just now shewn that every man is at liberty to 
make a will, and thereby to dispose of his real estate, and in 
a former part of our work, that he may by will dispose of the 
whole of his personal estate to whom he thinks fit y ; like- 
wise that infants-at the age of fourteen years, if males, and 
twelve if females, may make wills, and thereby dispose of 
their personal estate; we shall here make some brief 
observations on the use and benefit the same may be to 
such of a man's family or relations who would be le- 
gally entitled to his estate and effects, in case he died intes- 
tate* And to this end we will first suppose a man to have 
relations, several of whom may be entitled to the adminis- 
tration of his estate, and he makes his will, and appoints one 
or more executors, and thereby gives his relations his per- 
sonal estate, just in the same proportion as the law would 
entitle them thereto in case he had died intestate, and left it 
to the disposition of the law : now by means of the will, 
for which some at first sight may be apt to think there was 
little occasion, much altercation may be prevented ; as there- 
by all disputes and controversies concerning who should 
have the administration will be totally excluded, no room 
bemg left for dispute ; and therefore it is probable very con- 
siderable expence will be saved : for, as we have seen in the 
first chapter of this book, there may be room for contending 
who should, and who should not have the administration ; 
and in the second chapter, we may perceive there are many 

y Page 129. 
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circumstances that might excite those entitled thereto, ri-^ 
gorously to contend for it ; which has too often been the 
casCi and the determining who should have the administra- 
tion has been attended with such expense and detriment to 
the parties concerned, as ultimately to render the intestate's 
personal estate of little or no benefit to them. 

Next let us suppose a man to die intestate, leaving a wife 
and several cliildren who are of age, and equally entitled to 
the administration with their mother ; yet all amicably agree 
to suffer their mother alone to administer their deceased fa- 
ther's estate ; and that one or more of those children have 
been advanced by their &ther, either in part or to the full 
amount of their share of his personal estate. Now although 
those children may all have amicably agreed to suffer their 
mother to administer, yet it may not only require some con- 
sideration for the administratrix to ascertain this advance- 
ment, and so to make a just and equal distribution amongst 
them, pursuant to the statute of distribution ; and, if the 
intestate be a citizen of London, or an inhabitant of the 
province of York, where the customs interfere with the 
statute, to make distribution pursuant to those customs and 
the statute ; but it will probably require much more consf- 
deration, as well as a deal of pains and trouble for the 
administratrix, after she has allotted each of those children 
their lawful share, to convince them that it is the whole each 
can demand ; so that all may be satisfied of justice being 
done, and thereby be prevented from calling in the aid of 
counsel, or some person learned in the law, if not the aid of a 
court of equity, to satisfy them respecting their shares of 
their deceased father's estate ; which latter aid having been 
often required when the former could not satisfy, the con- 
sequence has been, that considerable sums of money have 
been spent in litigation, and that not only to the great ]os8> 
but even to the utter ruin of some of the intestate's chil- 
dren; which might totally have been prevented, had he 
made a will with good advice, as by the assistance of som^ 
person sufficiently versed in the law. 
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- Again, let us suppose a man to die intestate^ leaving no 
wife, but a child or children^ who may not be of the age the 
law requires to administer his estate. Here as concerning 
the personal estate, the ordinary assigns some person to take 
care thereof, and to provide for the infant's maintenance and 
education «. Whereas the father might by will have vested 
his estate in one or more of his judicious friends to have 
taken care thereof, and to have disposed of it at such times 
and in such manner as he might have directed ; by which 
means he would not only have had one or more persons 
of his own choosing to take care of his estate for his chil* 
dren, and to distribute it to them according to his own 
direction, but would have saved the expence which the ordi- 
nary's assignment is attended with, and which ceases when 
either child attains twenty-one years of age, on which ia new 
administration is granted ; the expence whereof, as well as of 
that which ceases, is somewhat more than the expence of 
general letters of administration : so that in this case here is 
perhaps more than double the expence to come out of the 
deceased's estate than the proving his will (if he had made 
a will) would have been attended with ; and probably much 
greater expence than this may be occasioned, by the chil- 
dren, when of age, calling the person assigned by the ordi- 
nary to account, and in getting his account settled and 
adjusted. 

( Concerning the utility of a will, and the benefit it may 
be of to a man's family or relations, much more might be 
said ; as any person, after reading this work may clearly per- 
ceive, and Uiereby see that such advantage may redound to a 
man's family or relations by a will, as to be convinced that 
the small expence of employing counsel, or a person suffici- 
ently versed in the law for making it, is not an object to be 
compared with the hazard of litigation that might be occa- 
sioned by a person dying intestate ; and the loss and detriment 
his family or relations may thereby sustain. -— By a will made 
with good advice,. or by the assistance of a person sufficiently 

> 1 Black, Cora. 46*1. 463. 
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versed in the lav, the testator'a estate may be ^yen and dis- 
posed of so as not to leave the least room for dispute or litiga- 
tion ; yet if the will be not made with good advice, it may be 
attended with as bad consequences as if the testator had died 
intestate, and lei); his estate to the disposition of the law ; and 
this is obvious to every person who has been conversant with 
the books of report^ or hath attended the courts of justice ; 
and it is observed by Sir WilHam Blackstone *, that an igno- 
rance of the forms which the policy of the laws hath made 
necessary for the wording of last wills and testaments^ and of 
the attestation, must be of dangerous consequence to such as 
compile their own testaments without any assistance; and that 
those who have attended the courts of justice^ are the best 
witnesses of the confusion and distresses that are thereby 
occasioned in families, and of the difficulties that arise in dis-* 
ceming the true meaning of the testator, or sometimes in dis- 
covering any meaning at all ; so that in the end his estate 
may be vested quite contrary to his intentions; because he has 
perhaps omitted one or two formal words, which are neces- 
sary to ascertain the sense with indisputable legal precision, 
or has executed his will in the presence of fewer witnesses 
than the law requires. 

As an illustration of these observations will appear in the 
ensuing part of this work, where the testator has such ia« 
structions for making his will, as by due attention thereto 
he may be assisted and enabled to make it with accuracy^ 
unless his estate should be so fettered with intails, or en- 
tangled by settlements or conveyances, as to render him in- 
capable of forming a just conception thereof, and under such 
circumstances, as well as when the estate is of very consider- 
able value, it is advisable for him to apply to coimsel, or same 
person well versed in the law, for furUier information ; we 
shall now conclude this part of our work, by just mentioning 
that as it hath been presumed, where a will has been made 
contrary to the interest andinclination of some of the testae- 
tor's family or relations, the same unknown to him has been 

• 1 Com. 7. 
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destroyed before his deathi or concealed afterwards : and 
thereby, notwithstanding the care he may have taken to 
dispose of his estate and effects, the same have been left to 
the disposition of the law ; for preventing such misfortune 
we may observe Lord Coke's advice ; which is to make two 
parts of the will, and to leave one part thereof in the hands 
of a friend ^ ; either of which parts may be proved, and 
hereby the testator's will may be secured ; and if he should 
have a mind to cancel it at any time before his death, this 
will in no wise prevent or hinder him from so doing ; no 
more than if there was only one part. For the cancelling 
of one party when the same is done with an intention to 
destroy the will, is as the cancelling of both, and a good 
revocation of the whole will <^.— Where the estate and 
effects are of any considerable value^ this method of 
making the will in two parts, and leaving one part thereof 
with a friend, is commonly used. 

^ Co. Rep. 36. woald be well for him at the time 

* 1 P. ynXL S46. note 1. 4A of cancelling the duplicate to men* 

edit. The destrosring the will by tion his i|itention to some disinter- 

cancelling Ihe duplicate, depending ested person, or to make a memo- 

on its being done with a mind or randum thereof in writing, which 

intention to revoke (unleaa the tes- might be subscribed by witnesses^ 

tator makes another will, and &ere- similar to the form we have, in a 

by efl^ctually rerokca the former, subsequent page, laid down for re- 

concerning which we shall treat in publishing a will, 
a subsequeat part of our work,) it 
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CHAPTER I. 

OF THE POWER A MAN HATH FOR DTSPOSIKO OF HIS PRO- 
PERTY BY WILL. WHAT HE MAY NOT DISPOSE OF BY 

WILL. — ESTATES TO BE SO DISPOSED OF AS NOT TO BE 
RENDERED UNALIENABLE AFTER A CERTAIN TIME. 

Xn the former part of this work it has been shewn, that all 
persons may by will dispose of their personal estate to whom 
they think fit « ; and that male infants, if they are of sufficient 
discretion at fourteen, and females at twelve years of age, 
may dispose of their personal estate by will ^. Personal 
estate is generally understood in contradistinction to real 
estate, as money, goods, and chattels, particularized in the 
second section of the second chapter of the Law's Disposal, 
and there shewn by what will go to the administrator «. As 
to real estate ^, by statute 34 & 35 Hen. VIII. c. 5. and 
by virtue of the statute 12 Car.IL c.25. all persons (ex- 
cept married women, infants, idiots, and persons of non- 
sane memory) are empowered to dispose by will in writing 
of the whole of their landed property (except their copy- 

* Page 129. * Page 33—44. 

b Page 144. 154. <* Defined, pagelOS. 
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hold tenements) to whom they think fit, unless it be to 
bodies corporate ^ ; and that even to the total disinherison 
of the heir at law, notwithstanding that erroneous opinion 
which . some entertain of the necessity of leaving the heir 
a shilling, or some other express legacy, in order to disin- 
herit him effectually. 

Thus has the legislature enabled persons to dispose of 
their landed property to any person or persons, except it be 
to bodies corporate, the reason of which exception will be 
shewn hereafter. And as to freehold estates held by one 
person during the life of another, styled estates pur auter 
vie, those are also devisable by will, as may be perceived by 
what has heretofore been mentioned ^. But no provision 
being yet made with respect to copyhold estates, the power 
of devising is now indirectly exercised over those by an ap- 
plication of the doctrine of uses similar to that which was 
anciently resorted to in respect to freehold lands ; for the 
practice is to surrender to the use of the owner's last will, 
and on this surrender the will operates as a declaration of 
Uie use and not as a devise of the land itself s. So from 
hence we may observe that the testamentary power is now 
exerciseable either directly or indirectly over land of every 
tenure now in use, where the same is not held in joint- 
tenancy, or fettered with intails of which we shall hereafter 
make mention. But with respect to land, or real estate, it 
must be observed, that a devise will not operate thereon, 
unless the testator is in possession thereof at the time of 
executing his will ; yet as to personal estate it will operate 
upon whatever a man has thereof at the time of his death, 
concemmg which we shall see more in a subsequent 
chapter. 

Where there is a general devise of lands, and there is no 
surrender of the copyhold lands to the use of the will, the 
construction at law is, that those do not pass by the will ; copy- 
hold lands not being properly the subject of a devise, and 

* 2 Black. Com. 375,376. « Co. Litt. 111. note I. 13the4it. 

' Page 62. 
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therefore do not pass by the will| but by the surrender^ (1). 
So if I would devise a copyhold estate I must surrender it to 
the use of my wOl, otherwise after my death application 
must be made to a court of equity for supplying the defect 
thereof, which the court will do in some cases, as in favour 
of a child or toidotOf and in favour of creditors where there 
is a devise of real estate to pay debtSy and there is no real 
estate but copyholds And a surrender of copyh<^d estate 
hath been supplied for creditors, though there was freehold 
specifically devised by the same will K 

^ 1 Atkyns, S88. In a case be- sufficient to pass copyholds, which 

fore Sir Loyd Xenyonf-master of the the testator had before surrendered 

voUs, sitting for lord chancetterv lua to the use of his wilL S Bro. €ku 

honour determined that a mere Hep. 58. 

draught of a wHl, the signing and * Law of Test. 171. 4 Bum*s 

publication whereof were prevented Eccles. Law, 59. 

by the sudden death of the testator, ^ Bixhf v, JE'/Ie^. 2 Bro. Cha. 

yet being proved in the ecclesiastical Rep. S25. 
«ourfe as a testamentary paper, was 



(1) The necessity of a surrender in order to render a' 
devise of copyhold lands effectual is now dispensed with, 
and consequently, the equitable doctrine of supplying sur- 
renders, which is discussed in the text, is no longer a subject 
of useful enquiry. By statute 55 Geo. III. c. 192., it is 
enacted, << that in all cases where by the custom of any 
<< manor in England or Ireland any copyhold tenant of such 
'< manor may by his or her last will and testament dispose of 
'* or appoint his or her copyhold tenements, the same having 
^< been surrendered to such uses as should be declared by 
^< such last will and testament, every disposition or charge 
<< made or to be made by any such last will and. testament, by 
<< any person who shall die after the passing of this act, of 
*^ any such copyhold tenements, or of any right, title, or 
<< interest in or to the same, shall be as valid and effectual to 
^< all intents and purposes, although no surrender shall have 
^^ been made to the use of the last will and testament of such 
^^ person, as the same would have been if a surrender had 
** been made to the use of such will." This, statute, how- 
ever, only supplies the want of a mere formal surrender, 
and not of a surrender which is matter of substance. Doe d. 
Nethercofe v. Bartle, 5 Barn, & Aid. 492. 
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Where the reid estate generally in devised for, or charged 
by will withy payaieiit of debts, copyhold lands, which are 
not sfttrttidered to the use of the wiH| do not pass thereby, 
if there^ be fi«ehold' sufficient to answer the purpose^ odier- 
mse, the copyhold shall past, and the court will supf^y the 
surrender. Yet the freehold, if any, shall be first applied : 
btit diis'is to be understood of the legal estate only, for an 
equik^le estate bf copyhold will pass by suohdevise without' 
surrender 1 ;. a^ where a copyholder has mortgaged his copy* 
hold and the mortgagee is admittedy the mortgagor, not 
baring die legal estate of copyhold in hhn, has no estate 
that he can surt^nder^ and therefore may devise the copy- 
hold premiseswidiotit anysutreDdar**^ asalso he may where 
the legal estiate is in trustees ». 

A surrender shall be supplied for a limited interest (a 
wife for life) though the devisees over (nej^ews and nieces) 
are not entitled to have it supplied for them<^« And a sur- 
render will be supplied for a wife against a distant heir (a 
nephew) not provided for by the testator p. And for 
children whererer the heir is provided for, though the pro* 
vision be not from the testator. -—If there be a custom in a 
manor, that copyhold shall not be surrendered to the use of 
a- will, such custom is bad 4. <^ Where the testator by his 
will, taking notice that he had not surrendered copyhold 
estates, which he devised, but directing his son to convey 
them, and devising to the son other estates, though the 
copyholds were not devisable by custom, the surrenders 
wfere decreed %6 be madei And lord chancellor was clearly 
oF dpinion' that, Ihough' those copyholds were not devisable 
by the custom, yet; as the testator might dispose of them^ 
aaikd'bad matked'hts intention so to do, that brings it within 
the principle upon which the court proceeds in supplying 
surrenders for payment of debts or provisions for youngest 



1 3 p. Will. 98. note 2. 4th edit. * Marston ▼• Gowan* 3 Bro. Cba* 

» Ibid. 900. note 1. Rep. 17a 

" 8 Atk. S8. 1 Bio. Chft^Rep. f Chapman y, Gihton, Und, S2d. 
481. <* PHe& y. Pike, Ilrid, 286. 
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cfaildreDy which aire coiuidiered as meritorious considerations ; 
and decreed the surrender prayed by the bill ^ 

Concerning infants, married women, idiots, and persons of 
nonsane memory, more will be said hereafter under a subse- 
quent head ; and here we may observe, that notwithstanding 
the law has giveii a man a large and extensive power for dis- 
posing of his property by will, yet there are some estates and 
effects which he may by deed or otherwise dispose of in his 
lifetime, but is not allowed to dispose thereof by will ; and 
those shall be our next subject. 

And here we shall first advert to what has been men- 
tioned in the former part of this work, that all such chattels 
personal as a woman is possessed of, immediately on mar- 
riage vest in her husband ; and that her chattels real he may. 
make his own if he pleases*. The former of those he may 
dispose of by will to whom he tJiinks fit ; but the latter, 
unless he exercised some act of ownership to make them his 
own, as in case of leasehold estates for years, or for years 
determinable upon lives, he sulrrebdet the leases, and 
take new leases, or sell the estates and repurchase them, 
otherwise those will not pass by his will, but on his death 
will return to his wife ; yet if he survives her, they will be his 
own to all intents^. So it wiU be in respect of any debts 
that were due to the wife before marriage, and which were 
not received or got in by the husband and wife during their 
joint lives. So likewise it will be in' respect to the wife's 
paraphernalia described in the former part of this work «• • 

And in case of joint-tenancy, if any estate either real or 
personal is held in joint-tenancy, it cannot be devised, by 
will ; or a devise of an estate whereof the devisor is jointly 
seised is void, the will not taking effect till after the death 
of the devisor, and by his death all the estate presently 
comes by the law to his con^panion who surviveth^, and 
who takes the whole by prior title '. *— - The nature and 

' ' WardeU y. WardeU, 3 Bro. " Page 42. 

Cha. Rep. 116, "^ Co. Lit. 185, 186. 

• Page 3. '^ Gilb. on Wills, 123. 

' 4 Co. ftep. 51. 
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efFects ofjoinMenancy being very necessary to be understood^ 
I shiall here be somewhat particular in describing it; and 
then shew how a joint-tenant may obtain power for devising 
his part by wilL Joint-tenancy is where two or more per- 
sons come to and hold an estate jointly by one title, 
and those persons are called joint-tenants, because the 
estate is conveyed to them jointly ; as where a man seised 
or possessed of an estate in fee-simple, makes a convey- 
ance to two or more and their heirs, or makes a lease to 
them for life, or where two or more have a joint estate in a 
chattel real or personal, or a joint-estate in a debt, duty^ 
covenant, contract, 8cc. it is a joint-tenancy, and- the part of 
him that dies, goes not to his heir, executor, or administrator, 
but the whole to the survivors or survivor'; and a will 
made by a joint-tenant during the continuance of the joint* 
tenancy is not a good will, even as to his share of the estate 
under the statute of wills, notwithstanding a subsequent 
severance of the joint-tenancy by a partition made after the 
making of the will and before the testator's death, unless 
there be a republication of it after the partition * (2). But as 
to joint merchants for the wares, merchandizes, debts, or 
duties, that they have as joint-merchants, or partners, the 
same shall not survive, but shall go to the executors or ad- 
ministrators of him that dieth, by the law of merchants, 
which is part of the laws of this realm for the advancement 
and continuance of commerce and trade, as being for the 
public good \ And for the encouragement of husbandry 

y 2 Black. Com. S99. ' Co. Litt. 182. 

» Burr. 1488. 



(2) A joint-tenant, while such, cannot devise although he 
survive, for until he has survived he has not any devisable 
interest. Afler he has survived he has a several seisin, and 
is then competent in point of ownership to make an effectual 
will. The owner of an estate in joint-tenancy may acquire 
a power of alienation by will, by severing the joint-tenancy ; 
and this should be done as a preliminary step, before any 
attempt is made to devise. Watk. Pr. Conv. (ed» Preston) 82^ 
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and trade» it is faeU, that a .atock on a farni> lh0\igU toe- 
cupied jointly, and also a stock used in a joint under^ajdog 
by way of partnership in tiade^ shall always be considered 
as common and not as joint^foroperty, and there shall be 
no survivorship therein \ So diat it may be in the power of 
the joint«merchanty joint^trader^ .or fanner, tp devise his 
share by will ; and in case he dies without will, the jsame 
shall go to his administrators': and the. surviving partner is 
considered in equity basely as a trustee for the repre* 
sentatives of the deceased ; upon iribidh footing the accounts 
must be taken, and nothing considered as the share of the 
survivor till afterwards ; because of the continuance of the 
property iu the stock to the representatives of the xteceased 
partner, who has a specific lien thereon, although the sur- 
vivor afterwards dies or becomes bankrupt «. 

In order to dhew how one joint-^tenant may obtain power 
to devise his part by will, we may first take notice of the 
difference between jointttenants and those called t^ants in 
common ; and then proceed to shew how a joint-tenancy 
may be turned into a tenancy in common by either of the 
tenants, and from that brought into a separate estate. Joint* 
tenants have the estate by one joint title and in one right, 
«nd tenants in common by several titles, or by one title and 
by several r%hts, but this property is common to them both, 
injB. that their occupation i$ undivided^ and that neither of 
Ihem knoweth his own separate part ^ both having a unity 
of possession, 90 that neither tenant is possessed of any par- 
ticular part of the estate, but each hath a share in and 
throughout the whole ; and, as has been observed, an estate 
held in joint-tenancy goes to the survivors or survivor, and 
never descends to the heir nor goes to the executor or ad- 
ministrator of the deceased, except in the case of joint- 
merchants, traders, Sec* But of an estate held by a tenancy 
in com^ion, either of the tenants may dispose of his part to 
whom he pleases by willy and the devisee or devisees to 

* 2 Black. Com. 399. ^ Cp. U^ 1^9. 

* MSS, 
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whom the same is devised will have a good title thereto; 
and in case the estate is not devised by will, and one of the 
tenants thereof dies intestate, his share will descend or go to 
his issue or next of kin \ 

The creation of an estate in joint-tenancy depends on the 
wording the deed or devise by which the tenants claim 
title ; for this estate can only arise by purchase ^ or grants 
that is, by the act of the parties, and never by mere act of 
law s. If an estate be given to two or more persons without 
adding any restrictive, exclusive, or explanatory words, as 
if an estate held in fee-simple be devised to A and B and 
their heirs : this makes them joint-tenants in fee thereof; so if 
it be given to A and B for their lives, it makes them joint- 
tenants for life. So if a chattel real, as a leasehold estate 
for years, or any chattel personal, as a horse, a piece of 
plate, or any household goods, be given to two or more per- 
sons without adding any restrictions, exclusions, or expla- 
natory words, they are joint-tenants thereof. A tenancy in 
common may be created by express limitation, but care 
must be taken not to insert words which imply a joint-estate ; 
but as in this respect there is great nicety in wording of 
will^ as well as deeds, it is the most usual as well as the 
safest way, when a tenancy in common is meant to be 
created, to add express words of exclusion as well as de- 
scription, and limit the estate, whether real or personal; to A 
and B [the persons to tohom it is limited^ to hold as tenants 
in common^ and not as joini^tenants ^* 

Joint-tenancies may at any time be turned into tenancies 
. in common at the election of either of the joint-tenants ; for 
if one joint-tenant aliens or conveys his estate to a third 
person, the joint-tenancy is severed and turned into a 
tenancy in common; for the grantee and the remaining 
joint- tenant, hold by different titles (one derived from the 
original, the other from the subsequent grantor;) and if 
a joint-tenant in fee makes a lease for life of his share, this 

« Ha^lcins's Abr. Co. Litt. 267. « 2 Black. Com. ISO. 
' The word pui^cbase is defined. \ Ibid. 194. 
Page 87. 
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defeats the jointure ^ ; so if there be three joint-tenants and 
one of th^m aliens to another that which to him belongeth^ 
In this case the alienee is tenant in common with the other 
two joint-tenants, but the other two are seised of the two 
parts which remain jointly, and of these two parts sur- 
vivorship will take place ^; and if one of the three joint- 
tenants leases his share to one of his companions, though 
the joint-tenancy is destroyed with regard to that part, yet 
the two remaining parts are still held in jointure K When a 
joint-tenancy is turned into a tenancy in common, any of 
the tenants in common, as has been before observed, may 
devise their share by will, or the same if not devised will de- 
scend or go to their issue or next of kin ; yet the devisees or 
issue will not have an estate in severalty or any separate 
estate ; but will still be tenants in common, and till partition 
made, the unity of possession will continue ; for there are 
only two ways by which estates held as tenancies in common 
can be dissolved ; the one is by uniting all the titles and 
interest in one tenant by purchase or otherwise, whereby the 
whole may be brought to one severalty, or the whole estate 
vested in one of them ; the other is by making partition °» ; 
which if they mutually agree, they may make when they 
please between themselves; but if they cannot mutually 
agree to divide, they may have recourse to the writ framed 
upon.the statutes 31 Hen. VIII. c. 1. and 32 Hen. VIII. c. 52. 
whereby all joint-tenants and tenants in common, either 
of estates of inheritance or other less estates, are com* 
pellable to make partition ». 

From hence we may perceive, that a man by his own 
act may obtain power for disposing by will of his share in 
the estate which he held in joint-tenancy. So where a man 
is seised of such estate in fee-tail as by virtue of a fine or re- 
covery may be conveyed, of which mention is made in the 
appendix to this work ; he may obtain power to devise the 
same by will. But if the joint-tenant, or tenant in tail, make 

* 2 Black. Cora. 185, 186. . "» 2 Black. Com. 194. 

* Co. Litt. 189. • • Jbid\ 185. 
1 2 Black. Com. 186. 
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his will before severance of the joint-tenancy^, or bar* 
ring the entail, the devise will be void ; therefore if the joint- 
tenancy be afterwards severed, or the intail barred, the tes- 
tator should republish his will, as thereby the same may 
be made effectual for passing the estate. With respect 
to dower, mentioned in the former part of this work, we may 
here, by way of reminding the reader of what has heretofore 
been said concerning it, just observe, that a wife cannot be 
barred thereof by her husband's will, unless after his death 
she accepts of any thing given her thereby as in lieu or 
satis&ction for her dower (3). 



(S) The general doctrine on this subject, upon which all 
the cases agree, has been stated as follows : the right to dower 
being in itself a clear legal right, an intent to exclude it 
must be demonstrated by express words, or by clear and 
manifest implication ; the instrument must contain some pro- 
vision inconsistent with the assertion of the right to demand 
dower. It must appear there is a repugnancy between the 
two claims, or the wife will not be put to elect between them. 
Arnold v. Kempsteady 2 Eden, 236. Sirahan v. Sutton, 3 Ves. 
249* Birmingham v. Kircoan^ 2 Sch. & Lef. 444. Lord Dor- 
chester v. Earl of Effinghamy Coop. 319. Greatorex v. Cary^ 
6 Ves. 615. Chalmers v. Storil, 2 Ves. & Bea. 222. Miall v. 
Brain, 4 Madd. 1 19. Butcher v. Kemp, 5 Madd. 61. There 
has, however, been a considerable difference of opinion as to 
the application of this rule to the case of a devise of an 
annuity to the widow charged upon the real estate. The first 
case in which the ouestion arose, (for the early cases merely 
decided that the gift of an estate to another person did not 
exclude the wife from claiming dower) was that of Pitts 
V. Snowden, before Lord Hardwicke, cited 1 Bro. C. C. 292. 
His Lordship there held, that a devise to the widow of an 
annuity, with a clause of entry, did not bar her of her dower. 
This was followed by Arnold v. Kempstead, 2 Eden, 236., in 
which Lord Northington determined against the claim of the 
widow, and held that she must elect to take either her doiver 
or under the will. The next case was Villareal v. Lord 
Gahaay, Amb. 682. S.C. 1 Bro. C. C. 292. before Lord Cam^ 
den. His Lordship having the two conflicting authorities be- 
fore him, adopted the opinion of Lord Northington^ and was 
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Having thus i^ewn what aiaan may, and what he may not 
dispose of by will, we come now to treat on the disposal 
of estates in such manaer as the same may not thereby be 
rendered unalienable after a certain time. 

Although, as it has been observed, a man may by wiU 
dispose of his landed property to whom he thinks fiti and 
that even to the total disinherison of the hen: at law, yet he 
must dispose of it in such manner as that it may be aliened 
or conveyed within such time as the law hath fixied; in 
order that it might thereby be rendered capable of answering 
the purposes of commerce, and providing for the innume- 
rable contingencies of private life"; and therefore the estate 

o 2 Black. Com. 174. 



afterwards followed by Sir Thomas Setuell^ in Janes v. CollieTf 
Amb. 730. and by Mr. Justice BuUer, in Wake v. Wake, 

3 Bro. C.C. 255. S. C. 1 Ves. jun. 335. The opinion of Lord 
Hardtvickef on the other hand, in favour of the claim of 
dower, has been adopted by Lord Rosslt/n, in Pearson v. 
Pearson f I Bro. C. C. 292., by Lord Thurloto, in Forsterv. 
Cook, 3 Bro. C. C. 347., ^d received considerable countenance 
in the elaborate judgment of Irf>rd Ahanley in French v. 
DavieSf 2 Ves. jun. 572. His Lordship, however, did not 
go the length of giving any determination upon the subject ; 
that case only deciding that an annuity claimed out of a 
mixed fund, composed of the real and personal estate, did 
not bar the widow. In another case, Greatorex v. Cary^ 
6 Ves. 615., which, however, did not meet with a very full 
discussion, the like point, as to the claim out of a mixed 
fund, was again decided by Lord Alvanley in the same man- 
ner. In the last case upon this subject, Miall v. Brain, 

4 Madd. 119., Sir John Leach held that the ^ift of an annuity 
would not bar the widow of dower, unless it was the clear 
intention of the husband to exclude her from it. From the 
more recent date of the decisions in favour of the claim of 
dower, it seems probable that a strongerindicadon of intention 
would now be required in order to put the widow to her elec- 
tion, than the mere devise of an annuity with a power of 
entry to enforce the payment of it. 
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mast not be so devised as to create what Ae law calls a 
perpetuity. As where a devise was made to the Drapers 
Company and their ancoesBOffS in trusty to convey the estate 
to the devisor's grandson MaUbevo HtmbersioH for life, and 
afterwards, on the deatb of the said MattkeiOy to his son 
for life, and so to the first son of that first son for life, &c., 
and if no issue male of the first son> then to the second son of 
tlie said Matthefo} Humberston lor life, and so the first son, 
&c., and m failure of such issue of the said MaUketo, thai to 
another Maitheu) Hwrnbet^ton for life, and to bis first «ni for 
life, Blc with remainders jover to many of die Humberstone 
(as the reporter thinks about fifty) for tiieir lives successively, 
and their respective sons, when bom, for dieir lives, without 
giving any estate in tail to any of them, or making any dispo- 
sition of the fee. This case being brought before the court 
of chancery, it was held by Lord Cowper, that this attempt 
to make a perpetual succession of estates for life, was vain 
and imfuracticable, and that there ought to be a strict settle- 
ment made, and the intent of the testator followed as far as 
the rules of law would admit ; and his lordship directed a 
settlement to be made, so t^at such who were in being should 
be only tenants for life ; but where the limitations was to a 
son not in being, there he must be made tenant in tail P. 
who, when of age, may be enabled by suffering a recovery, 
if not by passing a fine, to sell and convey the inheritance, 
idiich a tenant for life cannot alone obtain power to do, as 
will be shewn in the appendix to this work, as also how real 
estates may be devised with remainders in tail* 

Witii respect to executory devises, a brief description 
whereof we shall see hereafter ; the utmost length that has 
been hitherto allowed for the contingency of an executory 
devise to happen in, is that of a life or lives in being, and one- 
and-twenty years afterwards ; as when lands are devised to 
such unborn son of a feme-covert as shall first attain the age 
of twenty-one, and his heirs ; the utmost length of time that 

P 1 GUb. on Wills, 159. Law of Test 155. 1 P. WiU. 3S3, note 1. 
4th edit. 
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can happen before the est;ate can vest, whereby the inheri- 
tance may be aliened or conveyed, being the life of the 
mother and the subsequent infancy of her son (4)* 

As to chattels real % which may be devised with limitations 
over ; in order to prevent the danger of perpetuities, it has 
been settled, that those may be devised to one for life, and 
after his death to another for life, which is termed limiting 
over, and so to as many persons as are in being * but all the 
persons must be in being during the life of the first devisee, 
or person to whom first devised, as then all the candles are 
lighted and consumed together, and the ultimate remainder, 
as it is termed, is in reality only to that remainder-man who 
happens to survive all the rest: or, that such remainder may 
be limited to take effect upon such contingency only as must 
happen (if at all) during the life of the first devisee'. 

Limitations of chattels personal, in remainder after a be- 
quest for life, are in like manner permitted, though formerly 
that indulgence was only shewn where merely the use of the 
goods, and not the goods themselves, was given to the first 
legatee, the property being supposed to continue all the time 
in the executor of the devisor. But now that distinction is 
disregarded ; and if a man, either by deed or will, gives or 
devises his books or furniture to A for life, with remamder 
after the death of A to B, this remainder to Bis good > ; and 
it has been held that B might exhibit a bill against A to com- 
pel him to give security that the goods shall be forthcoming 
at his decease. But, by Lord Thurlow, in a late case : The 
cases as to tenant for life giving security for the goods have 
been overruled, and the court now demands only an inventory, 
which is more equal justice ; as there ought to be danger, in 
order to require security ^ With respect to bequests of 

"2 Described page 34. * 2 Black. Com. 398. 

' ' LawofXest. 82. 2Black. Com. ' Foley ^ Bumel, 1 Bro. Chai 
174. Rep. 279. 



(4) See on this subject an elaborate note by Mr. Sugden, 
in his edition of Gilbert on Uses and Trusts, p. 260. 
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chattels with lunitations over, we must observei that where an 
estate-tail in things personal is given to the first or any sub- 
sequent possessor, it vests in him the total property, and no 
remainder over shall be permitted on such a limitation* For 
this, if allowed, would tend to a perpetuity, as the devisee or 
grantee in tail of a chattel has no method of barring the 
entail : and therefore the law vests in him at once the entire 
dominion of the goods, being analagous to the fee-simple 
which a tenant in tail may acquire in a real estate °. So, 
upon the same principle, if a sum of money is intailed, all 
subsequent limitations over will be barred ^. 

And upon this principle the resolutions have been concern- 
ing chattels bequeathed to go as heir-looms; as where Lord 
Foley by will bequeathed all his plate, china, &c. which 
should be at Stoke, Whitley, or Foley-House, to be held and 
enjoyed by the several persons Hxiho from time to time should 
respectively and successively be entitled to the use and possession 
of the same houses respectively y as, in the nature of heir-looms ^ 
to be annexed^ and go along mth such houses respectively Jbr 
ever, A son being born who was tenant in tail of one of the 
houses (subject by the will to his father's life-estate therein) 
the chattels so bequeathed were held to vest in him at his 
birth, and he dying, to vest in his father as his personal 
representative. — By Ashurst, lord commissioner. The gene- 
ral rule is, that where the chattel interest comes to one who 
would be tenant in tail of land, the limitations over are void. 
— There is also another rule that the interest may be so 
given as not to vest absolutely in the first taker. Where 
the testator leaves it to the court to make the conveyance, 
the court will protect the property as far as may be ; here 
he has taken upon him to be his own conveyancer. The 
chattels are to accompany the estate. — > When a tenant in 
tail comes into esse [being] it must vest; otherwise the 
•absurdity must happen of the personal estate being tied up 
longer than the real. We can only adopt so much of the 

• ■ < ■ 

" 2 BUck, Com. 398. "^ 4 Burn's Eccles. Law, 144. 

2Bro. Cha. Rep. 33. 127. 



174 THE DISPOSAL OF A PBRflOM's fiSlTATEi 

testator -8 intent as was legal. It must follow the rule of law ; 
and a person becoming tenant in taU' must have the abso^ 
lute interest in the personal property'. 

So where the testator divected ** that all his plaCe^ diina, 
^ Sec. which should be in h!& boose at Hanbury Hall) should 
<< goashetr-loomrwith his real estate, and be held and em 
^ joyed by the person or persons^ that shall> for the time 
^ being, by virtue of his will, be entitled to bur said real 
** estate, as Jar as the rules of lam amdefuUjf mllpermity and 
directed an inventory tag^widi the estate;" the smne were 
decreed to vest in the first tenant in tail who came into beings 
and on his dealb to vest in his father as his pereonal repre- 
sentativer (S). 

' Foley ▼. Bumdf 1 Bro. Cba. ' Va%Lghan ▼. Burdem, 3 Bro. 
Rep. 274. Decree affirmed in Ihe Cha. Rep. 101. 
House of Loids^ April, 17S5« 



(5) The decisions in the cases of Foley v. Bumel^ and 
Vaughan v. Burslem^ cited in the text, have been foUowed by 
Fordyee v. Ford^ 2 Ves. jun, 5^* ; Carr v. Lord Errolp 
14 Ves. 4*78. Stratford v. Po^lly 1 Ball Se Beat. 1. ; and it 
is now indisputably settled, not only that there can be uq 
gift over of chattels afler a giA; in tail, but that a person not 
in esse at the date of the will, cannot take a life-interest only. 
And 8ir William Grant has considered it clear that thisre caii 
be no difference whether the estate tail be created by express 
words, or by words which are construed only to create an 
estate-tail. Brouneker ,y. Bagoty 1 Meriv. ^1. A case 
which was much considered,, and which gave rise to a consi- 
derable extent of argument, lately arose out of the following 
bequest by Lord Vere : He bequeathed certain chattels to 
trustees in trust for his wife for life, then to his son for life, 
** and after the decease of the survivor, in trust for such 
'^person as should from time to time be Lord Vere; it 
<^ being my will and intention that the same should, after the 
*< decease of my wife, go and be held with the title of the 
<< family, as far as the rules of law and equity will permit." 
Lord Vere at his death left his wife and son surviving, and 
also two children of his son. The wife and son died, and 
afterwards the eldest grandson died, leaving issue a son, who 
died an infant, the second grandson being still living, and it 



/' 
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In the case of terms of years and personal chattels, the 
t)esting of an interest which in reality would be an estate tail, 
bars the issue and all the subsequent limitations ; but terms 
of years and personal chattels may be intailed by executory 
devise or by deed of trust, as effectually as estates of inheri- 
tance ; if it is not attempted to render them unalienable be- 
yond the duration of lives in being and twenty-one years 
after, and perhaps in. the case of a posthumous child a few 
months more ; a limitation of time wisely adopted in analogy 
to the case of freeholds of inheritance, which cannot be so 
limited by way of remainder as to postpone a complete bar 
of the intail by fine or recovery for a longer space. By a 
series of decisions every species of property is in substance 
equally capable of being settled in the way of intail, and 
though the modes vary according to the nature of the subject, 
yet they tend to the same point, and the duration of the 
intail is circumscribed almost as nearly within the same limits 
as the difference of property will allow K 

Hence maybe perceived, that notwithstanding the law has 
vested persons with great power for disposing of their real 
and personal estates by will, yet it has not led them to their 
own vain humour and caprice, in disposing thereof, but ju- 
diciously prescribed bpunds whereby those estates may be 
rendered most beneficial to the succeeding generation ; and 
upon those principles, and to prevent the extensive gifts in 
mortmain, corporations were excepted in the statute 34 & 
35 Hen. YHI. as the gifl to a corporation which never dies 
must tend to a perpetuity. 

It having been held that the statute 23 Hen. VIH. did 
not extend to any thing but superstitious usesy and that 

> Co. Lit. 20. note 5. SSd edit. 

was held that the bequest amounted to a direct gift of the 
chattels, and that the son and eldest grandson took only for 
life, and that the deceased infant great-grandson took the 
absolute interest, which, consequently, vested in his personal 
representative. Lord DeerhurstY, the Duke of SU Albans^ 
5 Madd. 232. 
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therefore a man might give hmds for the maintenance of a 
school, an hospital, or any oUier charitable uses ; it was 
' apprehended, that persons on their death-beds might make 
large and improvident dispositions even for those good pur- 
poses, and thereby defeat the political ends of the statutes of 
mortmain ; it is therefore enacted by the statute 9 Geo. II. 
c. 36. that no manors, lands, tenements, rents, advowsons, 
or other hereditaments, corporeal or incorporeal, whatsoever, 
nor any sum or sums of money, goods, chattels, stocks in 
the public funds, securities for money, or any other personal 
estate whatsoever, to be laid out or disposed of in thepur^ 
chase of any landsf tenements, or hereditaments shall be 
given, limited, or appointed bi^ xvill, to any person or persons, 
bodies politic or corporate, or otherwise, ^r any estate or 
interest tvheUsoever, or any laays charged or incumbered by 
any person or persons ivhatsoeverf in trust or for the benefit 
of any charitable use tohatsoever; but such gifts shall be by 
deed indented, sealed, and delivered in the presence of two 
or more credible witnesses twelve calendar months at least 
before the death of such donor, and be inroUed in the high 
court of chancery within six calendar months afler execu- 
tion, and the same to take effect immediately after the exe- 
cution for the charitable use intended, and be without any 
power of revocation, reservation, or trust for the benefit 
of the donor. And all gifls and appointments whatsoever 
of any lands, tenements, or other hereditaments, or of any estate 
or interest therein, or of any charge or incumbrance affecting 
or to affect any lands, tenements, or hereditaments, or any per" 
sonal estate to be laid out in the purchase of any lands, tene^ 
ments, or hereditaments, or any estate or interest therein, or of 
any charge or incumbrance affecting or to affect the same, to or 
in trust for any charitable use whatsoever, made in any other 
manner than is directed by this act, shall be absolutely null 
and void. But the two universities, their colleges, and the 
scholars upon the foundation of the colleges of Eton, Win- 
chester, and Westminster, are excepted out of this act; but 
with this proviso, that no college shall be at liberty to pur<! 
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chase more adyowsons than are equal in number to one moiety 
of the fellows, or students upon^the respectiye foundations. 
— ^Where a devise was to the fellows and scholars of Christ 
and Caius colleges the same was held good) and within the 
abovementioned exception »• 

Upon the construction of this statute it has been deters 
mined> that if a man deviseth his land, that Ib^ real estate 
(which the law terms land and agreeable thereto I have 
sometimes used the word land, instead of the words real 
estate, which imply one and the same thing), to trustees to 
be tiimed into money, and that money to be laid out in a 
<diarity, the devise is not good ; for it is an interest arising 
out of land. So a devise of a mortgage or a term of years 
to a charity is not good. And if money be given to be laid 
out in lands, this is expressly within the act, but money given 
generally is not ; which particulate will be enlarged on in 
our sixth and last chapter. 



CHAPTER IL 

O:^ MAKING THE WiLt. 



The power persons have and may obtain for disposing of 
their estates and effects by will, having now been treated 
on, and likewise the bounds prescribed by the law, as limits 
to that power; Whereby some of the requisites necessary t6 
foe observed in making the will may be perceived, we shall 
here proceed to treat on further requisites necessary to be 
attended to ; and first take notice of persons who being under 
some special prohibition by law or custom, as for want of suf- 
ficient discretion, or for want of sufficient liberty and free-will, 
or on account of their criminal conduct are obliged to die ini 
testate ; and then consider the manner of making the will ; 
whereby both real and personal estate is given or bequeathed, 

* Attorney Generals. Tancred, Ambler's Rep. 351. 

N 
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and where tiiewillmilycofioenispenoiiftl estate: who nay be 
made executore, and whom the tesitator riiould beware of 
appointing ; who may be devisees, and take bj devise ; and 
the manner of their taking real and personal estate by die 
will : the manner of bequeathing to married women and in^ 
filntSy and of appmnting guardians: conditions not to trouble 
'execatont and for preventing indiscreet anarriages: tiie 
nature and eiects of a gift in case of dealh ; and of a nunr 
cQpative or yerbal wilL 

As to persons restrained from making wills for want of 
aufficient discretion, some of those are infimts, ideots, and 
persons of nonsane memoiy, who with married women are 
excepted out of the stitote S^&SS Hen. YIIL c* 5. before 
mentioned i>; so that infants or persons under twenty- 
one years of i^, who are styled infimts, tQl then cannot by 
will dispose of their real estate ; yet, as has been shewn, 
may thereby dispose of their personal estate at certiiin ages. 
And aliens, who were mentioned in the third section of the 
fourth chapter of the former part of this work, as not being 
capable of holding lands «, consequently can never have any 
to dispose of; yet aliens may acquire a property in goods, 
money, and other personal estate, here in England, and dis- 
pose thereof by will, provided they are alien friends, or such 
whose countries are at peace with ours<>. 

Amongst those persons disabled from making wills fot 
want of sufficient discretion, as ideots and persons of non- 
sane memoiy, may be reckoned such persons as are grown 
childish by reason of old age or distemper, and such as have 
their senses besotted with drunkenness ; all of whom are in- 
capable, by reason of mental disability, to make any will so 
long as such disability lasts. To these also may be referred 
such persons as are bom deaf, blind, and dumb ; who having 
always wanted the common inlets of understanding, are in- 
capable of having, as it is termed, animum testandi ; and 
therefore any will made by them is void <^. 

^ Page 160. " 1 Black. Com. S72. 

c Page 123. e 2 Ibid, 497. 
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An ideot, or natural fooli is he who, notwttlutiuidkig ht 
be of lawful age^ yet he 18 so witUsu that he ciannot number 
to twenty, nor caa tell what , age he is of, nor Iwoweth 
who is his father or mother, nor is aUe to answer any such 
easy question ; whereby it piay plainly appear that he hath 
not.reas^ to cUicen^ what is to his profit or dan^e, nor is 
apt to be informed or instructed by any other ; and such aa 
i4eot cannot maki^ apy testaoienti nor dispose either of his 
lands or goods'. An old man> who, by reason of his great 
age, is g^ow9 qhildish agftiDi or so forgetful that he forgets 
his own namei cannot make a will ; for a will made by such 
an, one is void^* A drunken msn^ when so excessividy 
drtti^k /as to be djepriv^d of his reason and understaadihg, 
during diat time imf not make a will; for it is requisite, 
when the tes^tator makes his will, that he should be of sound 
memory, and that he hath a competent, memory and lender- 
standing to dispose of his estate wl^ reason K A man of a 
mean understanding, nei|:her of the wi^e or foolish sort, but 
indifferent, as it were, betwixt a wise man and a fool, and 
though he rather incUne to the foolish sort, such an one is 
not prohibited to noiake a testament, unless he be yet more 
foolish, and so very simple, that he may be easily made to 
believe things incredible or impossible, and hath not as much 
wit as a child may have at ten or eleven years of age, who 
is therefore intestable by the law for want of judgment L 

Mad folks and lunatic persons, dwing the time of their 
foror or insanity of mind, caono.t make a testament, nor 
dispose of any thing l^y will, because they do not know any 
things they do ; |or in making a testament, the integrity oar 
perfle^atness of the min4, and not health of the body, is re- 
quisite K And so strong is this impediment of insanity of 
mind, that if the testator makes his testament after his furor 
hath overtaken him, and whilst it doth posfie^s his mind, al- 
though the furor doth atler depart or cease, and the testator 

' Law of Test. 41. 4 Burn*s h Swinb. part 11. sect. 1. 

Eccles. Law, 44. * IbUL sect. 4. 

> Swinb. part II. sect. 1. 6 Cd. ^ Law of Test. 89. 4 Burn's 

Rep. 23. Eccles. Law, 44. 

N 2 
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4oth recover his former cinderstandiDg, yet the testament 
made during his former fit doth not recover any force or 
strength thereby K But if a man or lunatic person has a 
clear or calm mind, then during the time of such his quiet- 
ness and freedom of mind he may make his testament ^ (1). 

Every person is presumed to be of sound mind and me- 
mory unless the contrary be proved ; and therefore, if any 
person goes about to overthrow a testament, by reason of 
insanity of mind or want of memory, he must prove the im- 
pediment s which is a hard and difficult point i and therefore 
it is not sufficient for the witnesses to depose that the testator 
was mad or beside his wits, unless they render or yield a 
sufficient reason to prove this their deposition, as that they 
did see him do such things, or heard him speak such words, 
as a man having reason would not have done or spoken <>• 

As persons who are bom blind, deaf, and dumb, are inca- 
pable of making any will, so likewise are those who are deaf 
and dumb by nature ; unless it appears by sufficient argu- 
ments that such a person understandeth what a will means, 
and that he hath a desire to make a will ; for if he have such 
understanding and desirci then he may make his will by signs 
and tokens p. 

A blind person may make a nuncupative will, by declaring 
his mind before a sufficient number of witnesses ; and he 
may make his will in writing provided it be read to him be- 
fore witnesses, and. in their presence acknowledged by him 
for his last will ; but if a writing be delivered to a blind' 
man, and he, not hearing the same read, acknowledges it for 
his will, this will not be sufficient ; for it may be, if he had 
heard the same read, he would not have acknowledged it for 

1 Lawof Test. 39. o Ibid. 

<» Ibid. 4 Burn*s Eccles.Law, 44. p Law of Test. 44. 4 Burn's 

" Law of Test 40. 4 Bum's Eccles. Law, 54. 
Ecdes. Ijaw^ 44. 



(1) Acc. Cartwright v. Carhjoright^ 1 Phillim. 90. White 
V. Drivery lb. 84?. 1 Dow's Rep. 178. 
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.his will 4 ; therefore the best and safest way in such case is, 
that the will be read ov^r to the testator, and approved by 
him in the presence of all the subscribing witnesses : yet 
the law of England does not seem precisely to require this 
strictness, if there be otherwise satisfactory proof of the 
will being read over to the blind man ; as, the single oath of 
the writer hath been allowed sufficient to prove the identity 
of the will' (2). 

The same precautions as are necessary for authenticating 
a blind man's will, seem in like degree requisite in the case of 
a person who cannot read ; for though the law in other cases 
may presume that the person who executes a will knows and 
approves the contents of it, yet that presuipption ceaseth 
where, by defect of education, he cannot re^d, or by sick- 
ness is incapacitated to read the will at the time ■• 

Persons for want of sufficient liberty and free will, being 
incapable of making wills as before*mentioned, are the next 
class here to be considered ; and the first of these I shall take 
notice of is a married woman. 

A married woman is utterly incapable of disposing of her 
real estate, either by will or deed, as has been shewn t; and 
as to her chattels real and personal, the latter of those we 
have seen immediately vest in her husband on the marriage, 
and the former he may make his own if he chooses « ; where- 
fore she is Incapable of disposing thereof, unless her husband 
should consent to her so doing, which is not likely he should, 
as it would be very inconsistent to give her a power of de- 
feating the law in this respect, by enabling her to bequeath 
those chattels to another. 

<i Law of Test 45. 4 Burn's > 4 Burn's £cci^. Law, 55. 
EqcIcb. Law, 55. ' Page 122. 

'' 4 Bum's Ecdes. Law, 55. ^ Page 8. 164. 



(2) In the case of a blind man, stronger evidence than the 
mere attestation of signature will be required to support his 
will ; but it is not necessary that the will should be read over 
to him in the presence of the attesting witnesses. . Ltmg" 
champ d. Goodfello'vo v. Fishp 2 New Rep. 415. 
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Bjr the husband's consent the wife may make a testaiftent^ 
and as the husband before marriage frequently becomes 
bound in a bphd oi' coTcnants With some of the woman's 
friends to gire her such consent, he is bound by his bond or 
covenant so to do ; but unless such consent be given to the 
particular wiU in question, it will not be Complete even 
though the husband beforehand hath given her permission to 
inake a will; yet it shall be sufficient to repel the husband his 
general right of administering his wife's effects (which other- 
wise he has a right to*), arid admini'straticm shall be granted 
to the wife's appointee ', or the person appdnted by the wifb. 

A wife may make a will of chattels real and choses m 

action not reduced into possession; but if the husband does 
not assent to the proof of that will, it will be void, and can- 
not be proved. If he does consent, either by matter ex past 
facto ', the death of the wiife, or by preinous contract, that 
conisent entitles the executor t6 claim those things which 
would be the husband's as administrator. In the one case, 
the executor takes by legal inference, in the other by fa- 
vour of the agreement made in consideration of the marriage. 
The executor of the wife, when she has a poweif to make a 
will, takes by her special appointment. With regard to chattels, 
both real and personal, the huidband by contract anteHor to 
-the marriage, resting only m agteement, could authorize her 
to make a will : but in order to enable her to make a will of 
real estate, he must part with the legal estate to trustees ; for 
by agreement, whilst resting in agreement, he cannot bind 
the heir, but can only bind himself, and the legal estate 
ought to be conveyed by legal conveyances * ( S), 

^ See Page 8% good by matter #y poitfieto, that 

' 2 Black; Com. 498. was not so at first, by election, &c. 

^ Ex jMttfactOf is a term used in As sometimes a thing well done at 

the law, signifying something done first, may afterwards become ill. 

after another thing that was com- 8 Rep. 146. 5 Rep. 2^. 
.mitted before. And an act done, « Jfodton v. Lli^^ S Bio. Cha« 

or estate granted, may be made Rep. 543. 

(3) In the case of Scammel v. Wilkinson, 2 East, 55% the 
court of king's bench determined, 1st, that a feme-covert 
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When B Biarried woman dies, who by will or writing hath 
disposed of effects by power derived from a bond, settle- 
menftj^ or a will ; before such will or writing of the woman's 
is proved in the ecclesiastical court, the ordinary will re- 
quire the husband's consent, either in person or by proxy, a 
person appointed by the husband for that purpose ; and if 
that cannot be obtained (aa sometimes the husband will ab- 
solutely refuse such consent), then the ordinary will require 
the. bond or settlement fron^ which the wife derived her 
pQwer^ to be produced^ and after abstracting it^ will grant 
a probate or administration ; that is, if the wife hath ap- 
pointed an executor, the ordinary will grant a probate ; if 
the wife hath not ^pointed an executor, but made only a 
kind of testamentary disposition in writing, then the ordi- 
nary will grant administration with such testamentary dis* 
position annexed ;- and in case the husband's consent hath 
no( been obtained, but instead thereof the bond or settle- 
ment hath been produced, the contents thereof issues with 
the probate or administration from the ordinary ; and this 
will be attended with expence according to the length of the 
bond or settlement, which^ if veiy long, the extraordinary 
expence will be considerable, wherefore it is best to obtain 

the husband's consent if it can be had.r If the wife 4is- 

poses by power derived from a will which hath been proved, 
and the husband withholds his consent^ the extraordinary 
expence of obtaining the probate or administraticMo will be 



could have no power of disposition, but what might be 
acquired by the husband's assent over that which was his 
property ©ropnojttre .• 2dly, that over property which she had 
in aider aroity she had a power without her husband's assent 
to transmit by will what was not reduced into possession, 
which would pass to the devisee by right of representation 
to the former owner ; but not over that which was reduced 
into possession, which must pass as that which was the hus- 
band s proprio jure : and 3^y,. that her husband could not, 
by any assent, enable her by any will made during the co* 
verture to dispose of property which she might acquire after 
his death. 
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very trivial, to what it will be when the power is derived 
-from a settlement of any considerable length. 

By this it may be perceived haw mamage alters the power 
that a woman before the consummation thereof had over 
her estate and effects; and in respect to a will, if she should 
have made any beifore marriage, the same can be of no 
effect after her marriage, that being a revocation in law, and 
entirely vacates the will K If she make any mtIII during mar- 
riage, and die in her husband's lifetime, we have seen that 
it will be effectual with having her husband's consent, or if 
made pursuant to power she had for that purpose. — Wh^re 
a iroman by settlement previous to her marriage' conveys an 
estate to trustees, in trust to convey to such uses as she, 
whether sole or covert, should by deed or will appoint, and 
during her coverture makes her will and bequeaths the 
estate, and alter the d^th of her husband takes a con- 
veyance of the estate from the trustees to her own use, the 
conveyance is a revocation of the will ; as where Hester 
Spencer^ previous to her marriage with the late Mr. Dinglet/^ 
by indentures of 17th and 18th June, 1760, conveyed an 
estate to trustees, in trust to convey the same to such uses 
as she, whether sole or covert, should by deed or will 
appoint* In 1765, being then covert, she made a will, 
reciting the power, and made conformable to it, by which 
she gave the estate in question, in case she should have no 
children, to her niece, Dorothy Askew, for life, with re- 
mainders, under which the plaintiff claimed the reversionary 
interest, subject to Dorothi^ Asieti>a life-estate. After the 
de^th of her husband, Mrs. Dingley, by a conveyance for 
that purpoise, reciting the power, and made conformable to 
it, directed the t;ru6tees to convey, and they conveyed the 
estate to her in f(^e* The question was whether this con- 
veyance was a revocation of the will. — Lord Chancellor 
said, there is no doubt about it, the question is, wliiph of die 
acts is an execution of the power ; there is no doubt it is 
executed by the conveyance to her own use K 

a 4 Co. Rep. 60. % Bra. Cha. b Lawrence v. WaUisy 2 Bfq« 
Rep. 541. 544. Cha. Rep. S19. 
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If a married woman has any pin-money or separate main- 
tenance, it is said she may dispose of her savings thereout 
by any writing in nature of a will without the control of 
the husbands &nd if she survives him, shall have it her- 
self, and the same shall not be Hable to her husband's 
debts <i {4f). 

Where the wife hath goods in the right of another person 
as executrix or administratix, and not as legatee, of these 
she may by will appoint an executor, and such will of the 
wife does not require the husband's consent : for in default 
of her appointing an executor, the testator's next of kin will 
.be entitled to the administration, as was mentioned in the 
former part of this work «• 

That sufficient liberty and free will is necessary to the 
making a will, it may be observed, that if the same is made 
by a person through fear in consequence of threatening, and 
which being such fear as may move a constant man, as 
the fear of deatli, or bodily hurt, or of imprisonment, or the 
loss of all or most part of his goods, or the like ; it will be 

set aside : yet as to this no certain rule can be delivered, but 

« 

« 2 Black. Com. 499. * Page 4. 

<> 4 Bum's Eccles. Law, 49. 



(4) Where personal property is given in trust for the sole 
and separate use of a married woman, she may dispose of it 
by will without her husband's assent, Tajipenden v. Walshy 

I Phillim. 352. And it may now be considered as settled, that 
wherever property has been given to the separate use of a 
married woman whether accompanied by a power of appoint- 
ment or not, she may exercise her right of ownership over 
it without the consent of her trustees, and even in oppo- 
sition to them. She may dispose of it by will, or by grant of 
annuity out of it, or she may sell her reversionary interest in 
it. Sperling v. Rochfortf 8 Ves. 164-. Rich v. Cockell, 
9 Ves. 369. Wag&tqff v. Smith, lb. 520. Parkes v. White^ 

II Ves. 209. WiUs v. Daxvkins, 12 Ves. 501. Sturgis v. 
Corp, 13 Ves. 190. Brotvn v. Like, 14 Ves. 302. Essex 
y. Atkyns, lb. 542. 
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it is left to the discretioa of the judge» ^o will not only 
(Minsider the quality of the threatening, but also the person 
as well tlu-eatemng as threatened ; in the person threatenmg 
his power and disposition; in the person threatened, the 
seXy age, courage, pusillanimity, and the like* But if the 
testator afterwards, when there is no cause of fear, do ratify 
and confinii his will, the same is then good in law ^* 

Fraud or deception relating to a will of personal estate 
is examinable only in the spiritual or ecclesiastical court ; 
but in respect of a real estate, it was decreed in the house of 
lords that a will thereof could not be set aside in a court 
of equity for fraud or imposition ; but must be tried at law^ 
being a matter proper for a jury to enquire into <• 

Persons incapable of making wills cm account of their 
criminal conduct are the next class here to be considered ; 
and the first of those we shall take notice of are traitors* 

A traitor, or one who has judgment awarded against him 
for high treason, forfeits to the king all his lands' and tene- 
ments of inheritance, whether fee-simple or fee-tail, and all 
his right of entry on lands and tenements, which he had at 
the time of the offence committed, or at any time after- 
wards, to be for ever vested in the crown ; and also the 
profits of all lands and tenements, which he had in his own 
right for life or years, so long as such interest shall subsist ^ • 
and a traitor, when convicted, is deprived of making any 
testament or other kind of last will, and if he has made any 
before, the same by the conviction becomes void in respect 
pf his goods and chattels > ; so in respect of real estate afler 
judgment is awarded pursuant to conviction. 

For petit treason and felony, the offender also forfeits all 
his chattel interests absolutely, and the profits of all estates 
of freehold during life ; and after his death all his lands and 
tenements in fee-simple (but not those in fee-tail) to the 

^ Law of Test. 51. 4 Bum's ^ 4 Black. Com. 881. 
Eccles. Law, 5S. * 4 Bum's Eccles. Law, 55. 

> Ibid. 52. 4 Bum's Ecdes. 
Law, 54. 
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crown, and the king shall have them for a year and a day, 
and then the lord of the fee shall have them by way of 
escheat^; therefmre, when a person is found guilty eithw of 
petit treason or felony, and judgment of death is awarded on 
which his lands or real estates are forfeited, and his goods 
and chattels on conviction previous to the judgment, he can 
make no disposition of either by will or deed ; because the 
law hath then disposed thereof; yet a pardon will restore 
him to his former estate i, as it doth a person attainted of 
high treason before mentioned. 

There is a difference between conviction and judgment ; 
conviction is when the offender is found guilty by a jury, 
on which, or soon after, judgment is awarded against him 
by the judge, and then he is said by the law to be attainted j 
but before judgment is awarded the offender is asked if he 
has any thing to offer why it should not be awarded against 
him, which he sometimes has, as exceptions to the indict- 
ment, and thereby the proceedings against him may happen 
to be set aside. In many cases where goods are forfeited 
Ihere never is any attainder, which happens only where 
judgment of death or outlawry is given ; therefore in those 
cases the forfeiture must be upon conviction or not at all ""• 

Likewise there is this difference between the forfeiture of 
lands or real estate, and the forfeiture of goods and chattels. 
Thejormer has relation back to the time of the fact com* 
mitted, so as to avoid all intermediate charges ; the laU^ has 
no relation backward ; so that those only which a man hath 
at die time of conviction shall be forfeited; therefore a 
traitor or felon may bonajide sell any of his chattels, real or 
personal, between the fact and conviction ; yet if they be 
collusively, and not bonajide parted with, merely to defraud 
the crown, the law, (and particularly the statute IS £liz. 
c. 50 will reach them ». 

Obstinately standing mute on arraignment, where a 
person is indicted for felony, or other crimes, amounts to a 

k 4 Black. Com. 385, 386. " 4 Black. Com. 375, 387. 

» 4 Burn's Ecdes. Law, 56, ** Ibid, 388. 
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confession^ and witt have the same effect as if the prisoner 
had been convicted by verdict or confession of his crime «• 

As the forfeiture of lands or real estates arises only upoa 
attainder, that is, upon the judge's awarding judgment of 
death or outlawry, difelo de *e, or person who wilfully kills 
himself, forfeits no lands of inheritance or frediold, because 
he never is attainted as a felon P; and therefore if he has 
made any will of his lands, the same may pass thereby to 
the devisees; yet as to his goods and chattels, and the 
appointment of an executor, his will (if he hath made any} 
shall be void 4. 

Gavelkind lands, although the ancestor be hanged, ar& 
never forfeited for felony, as hath been mentioned in the 
former part of this work '. 

An outlawed person is out of the king's protection and 
out of the aid of the law, and although the outlawry be only 
for debt, his goods and chattels are forfeited so long, as the 
outlawry subsists"; and if the action on which he was 
outlawed were not just, yet his goods and chattels are 
forfeited, because of his contempt in not appearing; and 
therefore he cannot make his testament of his goods so for- 
feited. But a man outlawed for debt, or in a personal 
action, may in some cases make executors; for he may 
have debts upon contract which are not forfeited to the 
king ; and those executors may have a writ of error to 
reverse the outlawry *. 

Papists, till of late years, were under divers disabilities 
in respect to taking lands either by purchase or descent « ; 
but now, by their complying with the statute 18 Geo. III. 
c. 60. and taking the oath therein prescribed, those disabi- 
lities are removed ; and by statute 31 Geo. III. c. 32. va- 
rious other disabilities to which persons professing the 
popish religion were subject, are likewise removed by their 

o 4 BlAck Com. 329. s 2 Black. Com. 499. 

P Ibid, S86. « Law of Test 47. 4 Bum's 

< 4 Burn's Eccles. Law, 56, Eccles. Law, 56. 

•^ Page l«7. « 2 Black. Com. 257. 293. 
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complying with the statute, and taking the oath herein pre- 
scribed. — With respect to aliens, it hath already been 
shewn that those are incapable of holding any real estate. 

Thus having taken notice of the persons restrained from 
making wills, as being under some special prohibition by 
law or custom ; we come now to consider the manner of 
making the will, whereby both real or personal estate is 
given or bequeathed, and where the will only concerns per- 
sonal estate. Who may be made executors, and of whom 
the testator should beware of appointing. Who may be 
devisees and take by devise, and the manner of their taking 
real and personal estate by the will. And here we shall first 
attend to the rules for the construction of wills, and the 
manner estates in fee-simple, fee-tail, or for term of life 
only, may be created, likewise the date of the will, and 
what is requisite, with respect to the testator's signing 
thereof, and witnesses subscribing their names thereto. 

It is a rule in the construction of wills, that the same be 
most favourably expounded, to pursue if possible the will of 
the testator, who for want of advice or learning may have 
omitted the legal and proper phrases. And therefore tnany 
times the law dispenses with the want of words in devises, 
which are absolutely requisite in all other instruments ; and 
hereby a fee may be conveyed without the words of inherit- 
ance, and an estate-tail without words of procreation ^y as 
we shall see hereafter. But notwithstanding the mind of 
the testator, if possible, should be pursued, yet it must be so 
as his intent might stand with the rules of the law and not 
be repugnant thereto, it being a rule that the last will of a 
testator is to be fulfilled ' according to his true intention, 
but the spirit of the law is to be preserved y ; therefore when 
the testator endeavours to make a settlement of his estate 
contrary to the reason and policy of the law, the judges will 
reject it*; and herewith agrees what has been mentioned 
concerning the disposal of estates in such manner as the 

« 2 Black. Com. 381. * Gilb. on Wills, 112» 

r Shep. Touch. 416. 
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same omy not thereby lie rendered vtmiimsMe after a 
certain time. 

All the words of a mil must be considered together^ to 
find oat the intention, and the intention must take place^ un- 
less contrary to the rules of law** The intention of the 
testator expressed in bis will, *^ tfconaiitent tut^A ike rules ^ 
** law" sh^l prevail. But those words, " if consistetd^^ &c. 
are applicalile only to the nature and operation of the e^ate 
or interest devised^ and not to the construction of the 
we^ds. A man cannot by will creiO^e a perpetui^; he 
cannot put the freehold in abeyance ; he caimot Itmit a fee 
upon a fee ; nor make a chattel descendSile to heirs ; nor. 
present a tenant in tail from suffering a reeovery. But the 
question, whether the intention be consistent with the rules 
of law or not, can nerer arise, till it is setded what the in* 
tentimi was* This can only be discovered by taking the 
whole will together. If it be apparent, (says Mr. Justice 
Buller,) I know of no case that says, a strict legal con- 
struction, or a technical sense of any words whatsoever, 
sl^ prevail against it ; unless the case of Perrin v. Blaie 
be considered as such, which I do not consider as i^uch, nor 
think myself bound by it ^.— -The learned judge referring 
h^eto in a later case, says, it is laid down as dear, that if a 
testator uses technical terms they should carry the interest 
according to known rules ; but this seems to be laid dpwn 
too broad. I laid xlown the rule somewhat differenliy, that 
where the testator uses only technical phrases, the court is 
bound to understand them as such, because the court cannot 
say that he did not know their meaning ; but if the testator 
uses other expressions in other parts of his will, which 
shew he did not mean to use those phizes tedinkally, 
then the intention must prevail ^. 

* Amb. Rep. 345. that a gift of residue, to be divided 
^ JEtodgson T. AmbrotCf Doug, amongst next of kin, share and 

Rep. 341. 2d edit. rtiare alike, shall be divided among 

* Philipi V* Garihf S Bro. Cba. surviving brothers, nephews, and 
Rep. 68. In this case it was held, nieces, (representing deceased bro- 
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The testator*! intention is to be collected from the words 
which he has used in his will, and not from conjecture ; and 
though it is not necessary that any technical or artificial 
form of words should be used in a will, yet die testator's 
meaning must be collected from the words he has used, and 
whereto words whidi be has not used cannot be added'. 
And this intention must be collected from the will itself, and 
not firom any parU evidence concerning it «• 

then and sisters) per capita not per ** Dumf. & East Hep. 86. 
tlirpe$ (5). This caise was held to * Upon tlia opnatructbnof a will, 

be liiee that of Grten ▼« Howard^ courts of law and equUgr are vefy 

1 Bro. Cha. Rep. 31. and that a cautious in admitting parol evi- 

gtft-to relations meant the same as to denoe. It has been admitted to 

nettofkm. In a latter case, a gift asoartain the person where there 

of a residue to be divided among are two of the same name, or where 

persons related to tiie testator, was there has been a mistake in the 

held «> be confined to relatunis diristian or samaaie. S Atk. 373. 

^ntfain the statute of distributions. Likewise in fiivour of executors, 

Mayner y. Mawbray^ 3 Bro. Qhau where the next of kin claimed the 

&4>* ^3^ undevised surplus ; and the ground 

— I ' ■ ■ - - ■ ■ . . ■ . , , ■■-,.,, , ■ ■ 

(5) The decision of Mr* Justice BuUer'm. thb case alter* 
wards came under the consideration of Lord Thurl<my who 
doubted it upon this technical reasoning ; that next of kin, 
being the only description, without the addition (which is in 
the statute) of those who represent them, the children of the 
deceased brothers and sisters ought not to have taken under 
that bequest. And Lord Eldon^ in Garrick v. Lord Camden^ 
14 Yes. 372. S85.y referring to Lord Thurlotos doubt, states 
his own opinion as agreeing with Lord Thurloto's upon that 
decision. Accordingly, in Smith v. Campbell^ Coop. 275. 
S. C. 19 Ves. 40S., Sir William Grant determined, that 
under a bequest to nearest surviving relations, surviving 
brothers and sisters were entitled, to the exclusion of ne- 
phews and nieces of a deceased brother ; and that learned 
judge intimated that his opinion would have been the same 
had the bequest been to the next of kin of the testator. 
And in an anonymous case, 1 Mad. 36., Sir Thomas Plumer 
held, that under a limitation by settlement of personal pro- 
perty " to next of kin of equal degree,** the property 
passed to a surviving sister in exclusion of children by a 
deceased brother. See also Stamp v. Cooke, I CoX; 234. 
Pope V. WhUcombe, 3 Meriv. 689. 
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Where residue of three per cent, annuities, was given '^ ill 
** trust to pay the same unto and between the Paoo daughter^ 
^^ of T. S. in equal shares and proportions, during their lives, 
*^ and, if either of them should die, then to piay the whole 
** to the survivor during life ; and, in case both should 
*^ depart this life, then the whole was to fall into the residue; 
<< and testatrix appointed W. and R, residuary legatees.". 
T. S. had three daught;ers, and it was held they shall all 
take equal shares. — In this case, for the three daughters 
the plaintiffs, it was argued, that this will can admit but of 
two constructions, either the two eldest daughters of T* S. 
must take, or the word t<mo must be rejected, and all the 
daughters must take. — Sleech v. Thorington, 2 Ves. 260. 
is a bequest to the two servants who should live with the 
testatrix at the time of her decease ; at the testatrix's dedthy 
she had three servants, and they were all decreed to take 
equal shares. In that case, Tomkins v. TomkinSf in 1745, 
was cited, nrhere the testator gave to the three children of 
his sister 5(tf. each ; the sister had four children, and they 
were all let in. In Scbtt v. Fenhotdet^ in 1799 (as to this 
point not reported), there was a legacy given to captain 
Compton and each of his i'ooo daughters, if each or either of 
them should survive lady Chadwick. Captain Compton 
had more than two daughters, and^t was held, that all the 
daughters should take. 

Master of the rolls. — In construing wills, courts ought 

of its admissibility as to executors is, the description of the subject the 

thatitisadducedtorebutapresump- testatrix described, must be ad- 

tion raised against the legal title of mitted, his lordship's opinion was^ 

the executor. 2 P. WiU. 159. note I. that he could let in evidence of the 

4th edit. Inthecase ofi^on7iereaM& value of the estate, not to control 

Poyntz, the admission of pai^l evi- the bequests which the testatHx had 

deuce being contended for, it was made in words themselves distinct, 

observed that the court would not nor to control « bequest which she 

admit it to raise a title or gift ; but had made of a suljecit she had ac« 

where the title or gift is raised, and curately described ; butl>ecause the 

there is a doubt as to the person or words which she had used in tiie 

other circumstances, then parol evi- description were, upon the whole of 

dence shall be admitted. And here the corUeaH, uncertain. 1 Bro. Cha. 

Lord Thurlow observing in his dis- Rep. 472. 
cussion, that every evi^nce, as to 
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not to indulge conjecture; it were much better that many 
wills should be defeated. In this case, I am not prepared 
to control the cases which have been determined. When 
rules are laid down, they ought to be such as meet the 
common sense of mankind. I acknowledge, on the present 
subject, I yield to the authority of the cases, and not to the 
reason of them ; but on the authority of the cases, I must 
declare that all the daughters shall take ^(6). 

Favour is shewn with respect to wills in what the law 
calls executory devises, which is the limitation of a future 
interest, not to take place immediately on the death of the 
testator, but at a time and under circumstances appointed 
by the will ; as when a man devises a future estate to arise 
upon a contingency, and till that contingency happens does 
not dispose of the fee-simple, but leaves it to descend to his 
heir at law ; as if One devises land to a feme sole or un- 
married woman and her heirs upon her day of marriage ; 
here is in e£Pect a contingent remainder without any par- 
ticular estate to support it ; a freehold commencing in 
JiUurOf or at a future time. This limitation, though void in 
a deed, yet is good in a will by way of executory devise s. 
On the subject of executory devises much might be said ; 
but as it is a doctrine that cannot be understood but by 
such as are well versed in the law, unless fully explained, I 
shall here briefly observe, that an executory devise seldom 
happens, when the will is made with good advice and due 
consideration ; and proceed to shew, that, in respect to real 
estate, if the testator makes no other disposition thereof than 

f Stejfbing v. Walkey, 2 Bro. « 2 Black. Cora. 172. 
Cha. Rep. 85. 



(6) In a modern case, Garoey v. Hibhert^ 19 Ves. 125. 
Sir William Grant determined that under a bequest to the 
three children of A. of 600Z. each, four children bom before 
the date of the will, were each entitled to the same sum. 
See also Scott v. Fenhoulety 1 Cox, 79. Humphreys v. 
Humphrey Si 2 Cox, 184. 
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the law would have done had he been silent, the devise will 
be rejected ; as if I give land to my son and his heirs, or to 
John Syms and his heirs, md my son or John Syms is my 
heir at law, this devise will be void, and my heir shall tdce 
the land by descent, as his better title ; for the descent 
strengthens his title, by taking away the entry of such as 
may possibly have right to the estate ^ \ whereas, if he claims 
by devise, he is hi by purchase, as heretofore shewn K So^ 
if I devise land to my wife for her life, and i^er her death 
^e same lands in feensimple to my son, who is my heir at 
law, ot if I devise it tx> my executors for a term of years, and 
after the expiration thereof to my son in fee-sim|^e; in 
neither of these cases shdl he take the land by the wiU ) 
because, if no such devise had been made, he would have 
had the land after the death of my wife ^ or after the 
expiration of the term of years. But, if I create anodier 
estate by my will than wocdd have descended to my heir at 
law, or where the quality of my estate is altered by the 
devise, there the disposition of the will shall prevail though 
it be made to the heir at law ; as wliere a man may have a 
son and a daughter, uid deviseth that his land shall descend 
to his son, and if he die without issue of his body, that tfaeb 
the same shaU go over to the daughter : the son by this 
devise takes an estate tail, though heir at law to the 
devisor ; because here is an estate tail created by the will, 
and the heir must take under the will, or the remainder to 
the daughter would be void. So w^ere a man may have 
three daughters, his only issue, and deviseUi his land to 
them and their heirs, this devise, though to the heirs at law, 
is good; because it makes them joint-tenants^ in whldi 
survivorship takes place, as we have lately seen i ; whereas, 
had the daughters taken by descent they had been co- 
parceners *»; and the will altering the quality of the estate 
ought to prevail °. 

* Gilb. on Wills. 112. Law of * Page 164. 

Test. 153. "^ Mentioned page 112. 

* Page 87. 113. " Gilb. on Wills, 114. Law of 
k GHb. on Wills, 113. Law of Test. 154. 

Test. 153. 
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ThcMe devises are ako void and.rejected where the words 
of the «3I ace so i^onrrnt and uneertain that the testator's 
■asniim camaet. he cdtected from them ; tbercfiBre» where 
a man by his will devised by these words, / gioe all ta mjf 
wMtieTf it was held that the lands did not {hub; for the words 
were.too uncertain^ and not sufficient to disinherit an hear «; 
it bmng a rule that the heir at law has a pUiin and uncontro- 
verted title unless the ancestor disinherits him^ and it would 
be unreasonable to set him aside^ unless the intent ofthean- 
oestiHP is evident from the will (7)« 

The title of the heir at law is net to be defeated but by 
some other title cwrtain and nneKceptionable. And therefore 
where there is proof .of the existence of a will, the contents 
(^ whioh do not appear, no conjecture shall be admitted as 
to the contents df such will, in pcejndioe of the heir. So^ 
two inconsistent wills of the. same date, neither of which 
can be proved to be the latf executed, (unless ^cplained by 
somesuhsequent act of the testator,) are void for uncertainty, 
and will let in the heir* On tlie other hand, wherever an 
effisdioe. devise appears to have been once made in disin- 
herison of the heir at law, it shall lie upon the heir to prove 
tbKt Budi devise has been ^cdioAy defeated p. 

The words in a will whereby persons may take an estate 
lA feetsimple, fee-tail, or for term of life only, are .various ; 
as in the construction of wills, which are to be so.favoutably 
expounded as to pursue if possible the will of the testator, 
as has lately been mentioned, the law many times dispenses 
with the want of words in devises that are absolutely requi- 
site in all other instroments ; wherefore a fee may be con- 
veyed without words of inheritance, and an estate tail with- 

• ©flb. on Wnis, 115. "IP. Win. S45. n. 4th edit. 

(7) In Mohun v. MohuUy 1 Swanst.201., a testamentary 
paper, in the following form, << I leave and bequeath to f^ 
^^ my grandchildren, and share and share dike ;" and, *' fur-'^ 
** ther, I appoint T« H. and T, E. my trustees for all my 
<< grandchildren and nieces," was held void for uncertainty, 
and to pass no interest in the real estate. 

o 2 
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out words of procreation. The usual words for conveying 
a fee-simple, either by deed or will, are, heirs and assigns 
for &oer; but by a devise to a man for ever, or to one and 
his assigns for ever, or to one in fee-simple, the devisee hath 
an estate of inheritance, although the devisor hath omitted 
the legal words of inheritance a (8). And a devise of all the 
rest, residue, and remainder of the devisor's lands, heredita* 
mentsi goods, chattels, and personal estate, ^* his legacies and 
*^ funeral expences being thereout paid," was held to convey 
the fee of all the devisor's real estate ; as that by the words 
of this devise all die legatees may call on the devisee for 
their demands ; and therefore it must be taken to have been 
the devisor's intention to give the devisee wherewithal to 
'pay them. And it was said, that such is the rule of law, 
that unless some words are used which the law considers 
sufficient to carry a fee, the devisee can only take an estate 
for life ; though indeed slight expressions are sufficient to 
pass the inheritance, where the court thinks that such is 
the devisor's intention. No technical words are necessary 
in a will to give a fee ; but if any words are inserted, to effec- 
tuate which it is necessary that a ^ee should pass, that is 
sufficient. On the words of this will there can be no doubt : 
the testator first bequeathed a leasehold estate to his sister 
for the residue of the term^ and afterwards devised " all the 
^< rest, residue, and remainder of his lands, hereditaments, 9Si^ 
^< personal estate," to the same person ; he clearly therefore 
intended to give by this devise, every thing which he had 
not before disposed of. Then follow the words, ^' my legacies 
*^ and funeral expences being thereout paid," which of them- 
selves are sufficient to pass the fee' (9). 

•J 2 Black. Com. 108. S81. «* Doe v. Richards,. 3 Durnf. ft 

East, Rep. 356. 

^C^ 

(8) See the second volume of Mr. Preston's Treatise on 
JBstates, p. 68. et seq., where all the cases on this subject 
are collected and are digested with that gentleman's usual 
perspicuity and learning. 

(9) Although no estate be limited by express words, yet 
to charge the land with a trust which cannot be performed, 
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An estate tail, the usual words for creating it, fsither by 
deed or will, are, the heirs of the body of the grantee, or de- 
visee : as suppose it to be created by will, I give and devise 
to J. S. (or whoever he may be) cmd the heirs of his body ; 
but in a will an estate-tail may be created by a devise to a 
man and his children" ; or to a man and his seed, though 
the word of procreation, viz, hody^ be omitted ^ And under 
a devise to ^' A for life, and after his decease to and amongst 
** his issuey and in default ofissuey^ then over to others named 
in the will, A takes an estate tail^^. 

In a will, ^' issu^^ is either a word of purchase or limita- 
tion, as will best effectuate the devisor's intention. There- 
fore where A devised his estate to his two daughters, equally 
to^be divided between them, mz, one moiety to one and her 
heirs, and the other moiety to the other for life, and after 
her decease to the issue of her body and their heirs Jbr ever^ 
and she had one child living at the tiiiie of the devise, the 
second took only an estate for life, with remainder to her 
children as purdiasers ^. 

An estate for life may be ; as where the estate was limited 
by will to A for life, remainder to his first and other sons in 
tail male, ^^ remainder to the use of all and every the 
** daughters, &c. as tenants in common ; and in defatdt of such 
** issuey to the use of the right heirs of the devisor." After the 
death of A without any son, an only daughter was held to 
take only an estate for life '• And where a devise was of 

s Gilbert on Wills, 33. ^ Roe dem. Cooper ▼. ColHs. 4 

' 1 Black. Com. 180. 2 lb. 115. Dumf. & East, Rep. 294. 

» Doe V. JjjpHrh^Thunaf, & East, * Hay v. The Earl of Coventry ^ 

Rep. 82. S Durnf. & East, Rep. 83. 



or to direct an act to be done which cannot be accomplished 
or to impose a charge which oannot, in point of estate^ be 
sustained, by means of the interest of the devisee in the land, 
unless more than an estate for his life pass to him, is, in 
wills, in which the intention governs the construction, and in 
the absence of words of express limitation, equal to a decla- 
ration, that the person designated to execute the trust, or, 
perform the act, or bear the charge, should have the fee^ 
See 2 Preston on Estates, 207. et seq. 
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real and personal estate^ td the wife for lifb, remainder to 
the testator's son R. R. and kis issue lawfully begotten, to 
be divided as he shail think Jit ; and if he should' die xjoithoui- 
issuer, remainder over^ it was lield that R. R. took ottlyt an 
estate for life. — That he &ad a power to divide ; but if he 
did not so, there was an interest in his children that would 
entitle tliem to an equal division )r (10). 

If the devise be to a man and his assigns, without annex- 
ing the words of perpetuity, t^ere the devisee shall take only 

an estate for life'. By a wail> an estate may pass by mere 

implication, without any express words to directits course. 
As, where A devised lands to his heir at law, after the death 
of his wife i here, liiough no estate is given to the wife in 
express terms, yet she shall have an estate for life by impli- 
isation ; for the intent of the testator is clearly to postpone 
tlie heir till after her death ; and if she does not take it, no- 
body else can, So also, where a devise is of black-acre to 
A and of white-acre to B, in tail, and if they both die with- 
out issue, then to C in fee : here A smd B have cross re'- 
mainders by implication, and on the failure of cither's issue, 
the other or his issue shall take the whole; and Ca re- 
mainder over shall be postponed till the issue of both shall 
faiL Bat, to avoid confusion, no such cross remainders are 
allowed between more than two devisees : and in general 
where any implications are allowed, they must be sudi sts 

y Hecfdeyv, Mawbey, Slpro. Cb^. ^ 2 Black. Com. 108. 
Rep, 82. 

(10) In. Doe d. Wright v. Jesson^ 5 Mau. & Selw. 95*, 
a devise to W., one of the sons of my sister, A. W., before 
marriage, for his natural life, and from and sIVer his decease 
to the heirs of the body of W. lawfully issuing in such shares 
as W., by deed or will, should appoint ; or, ft)r want of such 
a.ppointment, to the heirs of the body of W. lawfully issumg, 
'share and share alike, as tenants in common, and if but ene 
chHd, the whole to such child, and for want of such issue, to 
my right heirs for ever, was held to* convey to W. and his 
-children who were born after the death of tne t^tatpr, osly 
estates for life. 
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are necessary (or at least proiaUe) and not merely possibk 
hnplicatjopg*. 

. Where it is intended a man should have only an estate for 
Jife, the usual method, both m deeds and wills^ is, to convey 
.the estate by the words, during the term of his natural Itfe; 
and then for preserving contingent remainderg, to convey 
or devise the same to trustees. With respect to devises, 
though an express estate for life be given to the ancestor, 
with a limitation to the heir or heirs of his body, or his issue, 
yet regularly the ancestor takes an estate tail ^ ; and if a de- 
vise be to one for life, and afterwards a limitation, either 
i mm edia t e or mediate, to the heirs of his body, the devisee 
takes an estate tail ^ wheireby a father may secure the estate 
to himself, and deprive his children thereof. 

As to the date of the will, no testament being of any effect 
till after the death of a testator, therefore if there be many 
.testaments the last overthrows all the former, as we shall 
again see under a subsequent head ; but the republication of 
a former revokes one of a later date, and establishes the 
first again. And if there be two clauses in a will so totally 
repugnant to each other that they cannot stand together, 
the latter shall be received and the former rejected ; wherein 
it differs firom a deed; for there of two such repugnant 
clauses the former shall stand* Which is owing to the di&r*- 
ent natures of the two instruments ; for the last will and first 
deed is always most available in law. Yet in both cases we 
should rather attempt to reconcile the repugnant claoses<>. 
. For reconciling repugnant clauses in wills, and where by 
ihe same will the same thing has been given to two different 
persons, there hath been much litigation, and various have 
been the determinations of the courts c<mcerning it ; yet the 

* 2 BUck. Com. 381. combe v. Ihmcombe, [S Lev. 437.] 
I* 1 Co. Rep. 99. and Cmdaon v. Couison, [2 Atk. 
c But. Mansf. 1631. If land be 246.] AmbL Rep. 345. And here- 
given to a. roan for life, and then to with ocnresponds the doctrine in the 
trustees to preserve contingent re- case of Hodgson v. Ambrose^ heie- 
mainders, and then to the heirs male after cited, 
of the devisee, he witt have an estate ^ 2 Blade. Com.. 381. 502. 
tail in remainder, according to Dufk> 
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rules of law for construction of willsy of which mention. hath 
heretofore been made, and of which further mention will oc- 
casionally be made hereafter in different parts of our work, 
have always been adhered to, and, if possible, the will of the 
•testator pursued. And in a late case, where two legacies 
were given to one person by the same will ; as where two, 
. each of 1000/. Old South Sea Annuities, were given simplidter, 
^plainly or simply to the same person by the same instrument, 
it was presumed the testator intended the legatee should have 
•but one, and decreed accordingly \ Yet where a legacy of 
500/. was given by the will, and another of 500/, by a codicil 
added thereto, it being inferred the testator intended the 
legatee to have both, it was so determined. And by the lord 
chancellor in delivering his opinion hereon : After reading 
the very able opinion of Mr, Justice Aston, in the case of 
Hooley and Hattoriy which was examined with abundant care, 
and contains the whole doctrine of the law upon the subject. 
The rule there laid down seems to be this, that where a tes-i- 
tator gives a legacy by a codicil as well as by a will, whether 
it be morBf less, or equal, to the same person who is a legatee 
in the will, speaking simpliciter, it is an accumulation: /On 
the other hand, the rule oi exclusion has gone upon very slight 
grounds, according to former authorities. The common 
case where the legacies have not been held to be accumu. 
lative, is where the same corpus [body] (according to the 
Digest) is given tioice to the same person, the second legacy 
nU operatur, [operates nothing], because it cannot be given 
more than once. Where the same quantity has been given, 
and the same cause, or no additional reason assigned for a 
repetition of the gifl, the court has inferred the testator's in- 
tention to be the same, and rejected the accumulation : but 
where the same quantity is given, with any additional cause 
assigned for it, or any implication to shew that the testator 
meant that the same thing, prima Jacie, should accumulate, 
the court had decided in favour of the accumulation. In the 
present case, it happens that an additional cause or mark of 
favour has been mentioned in the codicil, which proves 

^ Garth v. Mei/ricky 1 Bro. Cha. Rep. 30. 
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that the testator meant and intended ' an accumulative 
legacy f. 

This doctrine has been relied upon, and similar decisions 
made in other cases since determined s. And the principles 
of it were admitted in a case where a second codicil appeared 
to be only a repetition of ^a former, (with the addition of a 
simple legacy) ; and here the legacies were held not to be 
doubled. — Parol evidence was read, to shew they were in- 
tended as accumulative — Lord Chancellor said, I have hi- 
therto understood the result of the cases to be, that prima 
Jacie both instruments speak for themselves, but that the 
probable inference that the testator meant two legacies may 
be repelled by circumstances. — There is a great variety of 
opinions in the books. Even in the case of only one in- 
strument, it has been held that slight circumstances, as a 
cause given for the second gifl, will make it accumulative. — 
I refer entirely to the argument of Mr. Justice Aston, in 
Hodey v. Hatton, [above-mentioned,] taking, from it, that 
when the same legacy has been given in a will and a codicil, 
the court generally takes it as one legacy, but that the court 
has not considered the presumption as very strong, but 
slight circumstances have been held to controul it, where 
it is evident the testator meant to repeat the legacies they 
are not duplicated. I think here the testator meant to 
leave but one codicil. The last codicil therefore alone 
ought to stand ^ (LI). 

' JSidgesY* Mormon^ I Bro. Cha. ^ Coote v, Baj^, 2 Bro. Che. 
Rep. 389. Rep. 521. 

B Reatf T. Hopper, and Jackson y. 
Jackson, 1 Bro. Cha. Rep. 398. n. 

(11) The true result of the decisions, as they apply to the 
present subject, may be stated thus : Where a testator leaves 
two testamentary instruments, and in both has given a legacy 
simpliciler to the same person, the court, considering that 
be who has given twice, must prima Jacie be intended to 
mean two gifts, awards to the legatee both legacies ; and it 
is indifferent whether the second legacy is of the same 
amount, or less, or larger than the first. But if in such two 
instruments the legacies are not given simpliciterf but the 
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In making a will where any real estate is intended to pass 
thereby, due attention must be had to the statute 29 Car. IL 
c. 5. (commonly called the statute of frauds), which directa 
that all devises of lands and tenements shall not only be 
in writing, but signed by the testator, or some other per- 
son in his presence and by his express direction ; and be 
subscribed in his pres^Eice by three or four credible witnesses. 
In the construction of this statute it has been adjudged that 
the testator's name written with his own hand, at the begin* 
ning of his will, as, ^' I John Mills do make this my last will 
*< and testament,'^ is a sufficient signing, without any name 
at the bottom ; though the other is the safer way* It has 
also been determined, that though the witnesses must all see 
the testator sign, or at least acknowledge the signing, yet 
they may do it at different times. But they must all sub- 
scribe their names as witnesses in his pre^nce^ lest by any 



motive of the gift is expressed, and in both instruments the 
same motive is expressed, and the same sum is given, the 
court considers these two coincidences as raising a pre- 
sumption that the testator did not by the second instrument 
mean a second gift, but meant only a repetition of the former 
gift. The eourt, however, raises this presumption, only 
where tiie double coincidence occurs of the same motive 
and the same sum in both instruments. It will not raise it, 
if in either instrument there be no motive, or a different 
motive expressed, although the sums be the same ; nor will 
it raise it, if the same motive be expressed in both instru- 
ments, and the sums be different. Foy v. Joy, 1 Cox, 165. 
Baillie v. Butterfieldy lb. 392. Campbell v. Earl of Radnor, 
I Bro. C.C. 271* James v. Semmens, 2 H. Bl. 213. Allen 
v. Callo^f 3 Ves. 289. Barclay v. Waintvright, lb. 462. 
Osborne v. Duke of Leeds, 5 Ves. 369. Benyon v. Benyon, 
17 Ves. 34. Currie v. Pye, lb. 465. Hurst v. Beach, 
5 Madd. 351. But this reasoning has no application to 
cases where the second instrument affords intrinsic evidence 
that it was intended by the testator in substitution of the 
first instrument. Duke o£St. Albans v. Beauclerk, 2 Atk.636. 
Coote V. Boydy 2 Bro. C. C. 521. Attorney General v. Haf 
ky, 4 Madct. 263. 
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possibility they should mistake the instrament K It has like- 
wise beeti determined, that a will ig good though none of the 
witnessed saw the testator actually sign Hj if he owm it 
before them to be his hand-writing ; and it is observuble 
that the statute of frauds does not say the testaikor shaU sign 
his will in the presence of three witnesses) but requires tiiese 
three things; first, that die wiU shouM be in writing; 
secondly, that it should be signed by the testator; and thirdly, 
that it should be subscribed by three witnesses^ in die pre- 
sence of the testator ^ (12). But it is not necessary that the 
witnesses should beacquainted with die contents of the will>* 
And) although the statute requires that the witnesses to the 
will shall subscribe their names in the testator's presence (to 
prevent obtruding another will in the place of the true one,) 
yet it is sufficient if the testator might see, it not being abso** 
lutely requisite that he should actually see them signing ; for, 
at that rate, if a man should but turn his back, or look off* 
it might nfake the will void* And where the testator desired 
the witnesses to go into another room seven yards distant to 
attest his will, in which there was a window broken thrqughi 
whereby he might see them, it. was adjudged by the court 
to be a witnessing in his presence »^ So, where a will was 
attested by witnesses in an attorney's office, when the testa* 
trix was in her carriage,^where she might see them through 
the windows thereof and of the attorney's office, it was ad- 
judged to be well attested n (13). 

* 2 Black. Com. 377. 509. 4 Burn's Eccles. Law. ITS. 

" Stonehoute and Evefyfh 8 P. "2 Salk. 688. 

WiU. 254. *> Casson and Dade, 1 Brown's 

' EUis and SnMf 5 Bac Abr. Cha. Rep. 99. 



(12) See Westbeach v. Kennedy, 1 Yes. & Bea. 862. S.P. 

(13) But the testator must be in a situation that he may 
see the witnesses attest ; therefore where the attesting wit- 
nesses retired from the room where the testator had signed* 
.and subscribed their names in an adjoining room, and tlie 
jury £[>und that from one part of the testator's room a per- 
son by inclining himself forwsurd, with his head out at the 
door, might have seen the witnesses, but that the testator 



« 



204 TBB DISPOSAL OF A PERSON'S ESTATE, 

• The witnesses should be entirely disinterested persons, and 
such as can receive no benefit or advantage by Uie will, and 
if there is any freehold estate devised thereby, there must, as 
has been shewn, be three of them ; but if the will concerns 
only personal estate, two witnesses will be sufficient, con- 
cerning which somewhat more will presently be mentioned^ 
A witness either to the execution of a will or codicil should 
have no legacy given him thereby, neither should he be a 
creditor of the testator, especially where, as is often the case, 
the land devised by the will is made subject to the payment 
of debts. For by the statute 25 Geo. II. c. 6. all legacies 
given to witnesses are declared void. And in a case before 
the court of King's Bench, in Mich. Term. 31 Geo. II. 
where all the subscribing witnesses were creditors of the tes- 
tator, at the time of executing his will, it was urged that 
their being creditors of the testator invalidated their testi- 
mony, and that notwithstanding their debts were paid them 
before the time of trial. Yet the court in this case de- 
termined that a benefit given to a subscribing witness should 
not annul his attestation, if, at or after the testator's death, 
the witness be disinherited <>. However, it is safest to have 
persons for witnesses who are quite disinterested ; as here 
we see legatees by being witnesses lose their legacies ; and 
as to creditors, though their testimony will be admitted on 
a trial, yet their credit will be then left (like that of all other 
witnesses) to be considered on a view of all circumstances. 
by the court and jury (14)* 

o Burr. R6p. 4S0. 



was not in such a situation in the room that he might by so 
inclining have seen them, it was held that the will was not 
duly attested. Doe v. Manifold^ 1 Mau. & Selw. 294. 

(14) The wife of an acting executor who does not take 
any beneficial interest under the will, is a competent witness 
to prove the execution of it. Bettison v. Bromley y 12 East, 
250. And a will is well attested, though one of the sub- 
scribing witnesses be executor in trust under it. Pkipps v. 
Pikher, 1 Madd. 144. S. C. 2 Marsh. 20. and 6 Taunt, 220. 
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Where the will concerns only personal estate, if the 
same be written in the testator's own hand, though it has 
neither his name nor his seal to it, nor witnesses present at 
its publication, it is good ; provided sufficient proof can be 
had that it is the testator's hand-writing. And if written 
in another man's hand, and never signed by the testator, 
yet, if proved to be according to his instructions, and ap- 
proved by him, it hath been held good for the personal estate. 
But it is the safer and more prudent way, and leaves less 
in the breast of the ecclesiastical judge, if it be signed or 
sealed by the testator, and published in the presence of wit- 
nesses P (15). When the witnesses are omitted, the ordinary, 

P 3 Black. Com. 501. 



But where an estate in fee upon the determination of a life- 
estate was devised to the wife of A. B., and A. B. was one 
of the attesting witnesses to the will, it was held that he was 
not a good witness, and that the statute of 25 Geo. II. c. 6. 
did not restore his competency. Hatfield v. Thorp, 5 Barn. 
& Aid. 589. 

(15) But although the testator's seal, and the attestation 
to the will, and under certain circumstances even his sig- 
nature may be omitted, and still it may operate as an avail- 
able disposition of personal estate ; yet if, on the omission 
of either of those solemnities, a fair presumption may be 
raised of an abandonment of intention on the part of the 
deceased, or that his intention was merely ambulatory, the 
instrument will have no effect. Thus, where the party wrote, 
a paper purporting to be a testamentary disposition of his 
property, to which a clause of attestation was added, but 
not filled up, the court thought it reasonable, from the want 
of witnesses, to infer that he had changed his mind, and pro- 
nounced for an intestacy. So, where the party had merely 
sealed the paper propounded for a will without signing it, 
from the omission of the signature, the inference and deci- 
sion were the same. In these and the like cases, the framer 
of the instrument appears evidently to have contemplated 
a further solemnity, as essential to its perfection ; and such 
solemnity not having been superadded, and the instrument 
being len inchoate and imperfect, a change of intention may 
reasonably be presumed. Matthews v. Warner^ 4* Ves. 186« 
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before he graats probate, w'il require the testator's hand- 
writing to be proved, or, if another person wrote his wii]» 
that the writing or will prodaced is his will ; whereby not 
only 4m extntordinary expenoe will be occasioned even when 
a personal application is made, but perhaps a deal of trouble 
to the executor in procuring sufficient proof. 

Where the will oiily concerns copyhold lands, the same 
having been surrendered to the nse of the will (16), although 
the mil be not attested by any witnesses^ it shall direct the 
useS'Of the surrender; for the statute of frauds, which requires 
the testator's signing in the presence of three witnesses, is 
confined oafy to such estates as pass by the statute of wills, of 
the S4 & S5 Hen. VIII. which doth not extend to copyholds, 
whereon we have treated more fully towards the former part 
of the preceding chapter. 

With respect to persons who may be made executors, all 
persons are capable of being executors that are capable of 
making wills, and many others besides ; as feme-coverts, and 
infants, nay, even infants unborn, or in ventre sa tnere^ that is, 
in the mother's womb, may be made executors. But no in- 
fant can act as such till the age of seventeen years ; till which 
time administration must be granted to some other, durante 
minori cetate^ during the minority <i (17). Yet, if there be 

4 S Black. Com. 503. 



5 Ves. 28. Ex parte Fearon^ lb. 644. Coles v. Trecathickf 
9 Ves. 249. Warner v. Warner ^ 1 Meriv. 508. But such 
presumption may be rebutted by evidence, as by shewing 
that the party was suddenly arrested by death, or incapaci- 
tated by illness before the instrument could be oonvemently 
perfected, or by proving his recognition of it in extremis* 
BaiUie v. Mitchell^ in Prerog. Court, 1805. 

(16) A surrender to the use of the will, ti^hen matter of 
form, is not now necessary. See ante, p. 162. n. 1. 

(17) At common law an infant might execute the office 
of executor at the age of seventeen. But by Stat. 88 Geo. Itl. 
c. 87. s. 6. he is disqualified from acting in the executorship 
tSI he attains the full age of 21 years, and an adrntnistrator 
is substituted Co act for him in the interval. 
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two execotors, one whereof is under age, he of full age may 
solely prove the will '. 

Although there are very few persons but may be made 
executors, yet it behoves the testator to beware of whom be 
app<mits executor.--* It is said, if a creditor constitutes hiB 
dd)tor his executor, it is a release or discharge of the debt» 
whether the executor acts or no : provided there be assets 
sufficient to pay the testator's debts : for, though this dis- 
charge of the debt shall take place of all legacies, yet it will 
BOt be allowed against the testator's creditors > (18). And if 

^ 1 Lev. 181. * 2 Black. Com. 512. 



( IS) In Co. Litt.^4. b. Lord Coke says, if the obligor make 
the obligee his executor, this is a release in law of the action, 
but the duty remains, for which the executor may retain so 
much goods of the testator. The learned editor of that 
work (M.r. Butler) has stated (Ibid. n. I.), that ^^ what Lord 
*' Coke advances respecting obligors and obligees, holds 
** equally between all other creditors wad debtors, but it 
** must be attended with the following observations : a debt 
*< is only a right to recover the amount of the debt by way 
^* of action, and as an executor cannot maintain an action 
against himself, or against a co-executor, the testator, by 
appointing the debtor an executor of his will, discharges 
^^ the action, and consequently discharges the debt. Still, 
*^ however, when the creditor makes the debtor his exe- 
** cuter, it is to be considered as a specific bequest or le- 
'* gacy detised to the debtor to pay the debt, and there- 
*^ fore, like other legacies, it is not to be paid or retained 
'< till the debts are satisfied ; and if there are not assets for 
'< the payment of the debts, the executor is answerable for 
^' it to die creditors. In this case, it is the same whether the 
^ executor accepts or refuses the executorship. On the 
'< other hand, if the debtor makes the creditor his executor, 
'< and the ccedijtor accepts the executorship, if there ar^ 
*' assets, he may retain his debt out of the assets, against 
*^ the creditors in equal degree with himself; but if there 
^^ are not assets^ he may sue the heir, when the heir is 
« bound." See Wankford v. Watikford, 1 Salk. 299. SeU 
toin V. Brotvn, 4 Bro. P. C. 179. Forr. 24iS. 8 Vin. Abr. 198. 
2 £q. Ca. Abr. 46. In addition to the latter part of Mr. 
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there be several joint debtors, and the creditor makes one 
of them executor, the debt is extinct in law < ; and if the 
husband of a woman that is made executor be indebted to 
the testator, this making of the wife executor is a release in 
law o. But as to making a debtor executor being a release 
in law, Wentworth says, ^' yet doubtless (methinks) such a 
*' debtor made executor should hold himself restrained in con- 
<< science from taking benefit thereof, if (the debt remitted) 
<< there shall want to satisfy either debt or legacy of the tes- 
^* tator; and I doubt whether a court of conscience may not 
^' justly so order <." — This now is not to be doubted, it being 
demonstrated in a very late case, where two who were in- 
debted to the testator in unequal sums were made executors, 
and it was held no release of the debts, and that they were 
trustees for the next of kin, as to the residue. 

The case was, Goodinge, the testator, by will dated 10th 
June, 1783, gave to the defendant his brother Henry Good* 
inge500^., and to his nephew, the defendant Henry Goodinge, 
jun. 500^. and appointed them executors, but made no dis- 
position of the residue. He also wrote a letter to the nephew, 
in which, among other things, he referred him to certain let- 

* Went. Off. Exec. 31, 32. * Went. Off. Exec. 31. 

" Ibid. 207. 



Butler* % note, the case o^ Dorchester v. Webb^ Sir W. Jones, 
345. S. C. Cro. Car. 372. may be noticed, in which it was 
laid down, that when an obligor makes the obligee and 
another his executors, and the obligee refuses, the debt is 
neither released nor discharged, and the obligor may sue 
the assets. The same doctrine was also held in the more 
recent case of Raidinson v. SAatu, 3 T. R. 557., where a 
debtor having made his creditor and another person exe- 
cutors, the creditor neither proved the will nor m any man- 
ner acted as executor, but brought his action against the other 
executor, and it was determined that as the creditor had 
not possession of the property of the testator quh executor, 
he stood in the same situation as any stranger, and might 
equally sue the person who had the legal possession of that 
property. 
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* 

ters in Chambers's Dictionary as voorth looking for^ and 
directed him to pay the plaintiff Carey 200^. -*- Hehry Good- 
inge, the brother, was indebted to the testator 7000/., and 
Henry Goodinge, jun. was indebted to him 1000/. at the 
time of his decease. Upon searching the titles referred to 
in Chambers's Dictionary, bank-notes were found to a con- 
siderable amount. 

The bill was by the next of kin, and prayed an account 
of the personal estate of the testator, and particularly of the 
sums in which the executors were indebted to him, and pay- 
ment of the same to the plaintiffs. — For the defendants it 
was contended. 1st, That the appointment of the brother 
and nephew executors, is an extinguishment of the debt. 
This is clearly so at law ; and there is no case in this court 
where it has been held otherwise, except where there has 
been a direct gift of the residue. That was the case in Broton 
y. Sdmin^ For. 240., and even there Lord Talbot spoke of it 
as an undecided point ; but there is no case where it has not 
been held an extinguishment against the next of kin. — 2d, 
That, haying (by this mean) unequal legacies, and there 
being no disposition of the residue, the defendants as execu- 
tors were entitled to it. — Lord Chancellor said, he thought 
it had been a settled point in this court, that the appoint- 
ment of the debtor executor, was no more than parting with 
the action : and declared it a trust for the next of kin 7 (19). 

With respect to making a married woman executrix, 
attrition should be had to the probity of the husband ; as 
the wife in such case cannot act alone, and if the husband 
commit a devastavit the wife will not be liable' (20). And 

^ Otrey ▼. Goodinge, 3 Bro. Cha«. * Benyon v. OoUins, 2 Bro. Cha. 
Rep. no. Rep. 323. 

■ ' " I ■ ■ -I - I ■ I ■ » ■ I I I II I II ■ II .1(1 II — 

(19) That a trust is in such a case raised in equity, is 
now so perfectly settled, that, in the case o£ Bern/y. Usher ^ 
11 Ves. 90., the {>oint was given up without argument. 

(20) The position here laid down, although -justified by 
the authority cited in support of it, has been successfully 
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previous to making an executor^ due attention should be had 
to his pro^bity, as well as his circumstances, as great power 
devolves on him on the testator's death, which is demon* 
istrated in various parts of this work, and shewn that the 
personal estate vests in him immediatelj thereon ; so if the 
testator has money in the stocks or public fundd, the exe- 
cutor may in general demand a transfer thereof into his own 
name or the name of any other person, and if refused, com- 
pel such transfer to be made by an action at law ; and where 
41 residue was specifically given, it was held in a case before 
the court of chancery in 1791, that the bank had no right to 
Restrain the executors from transferring die funds. In this 
case the bank in their bill insisted upon its having been their 
custom, ever since the institution of the bank, that where 
any share or interest in the funds transferrable at the bank, is 
specifically bequeathed to one or more legatee or legatees, 
and no trustee or trustees are appointed, to permit the inte- 
rest so bequeathed to be transferred to the legatee or lega- 
tees only, and to no other person or persons ; and where any 
trustee or trustees are appointed, to suffer the interest to be 
transferred to the trustees only, but not to permit them to 
sell or transfer the same to any other person than the legatee 
or legatees beneficially interested therein; and therefore 
prayed an injunction to restrain the defendants the executors 
from proceeding at law* 

For the bank it was argued that, where there are no 
trustees appointed, still the bank must enter the whole will% 

-* When the probate of the wiU offices (according to the acts of par- 
is deposited at the bank, the bank liament), and subject the same tQ 
usually causes so much thereof as re- the uses of the will, by causing en- 
late to the testator's interest in the tries to be made in the respective 
stocks to be entered in the proper transfer books* 

controverted by Lord Redesdahy and it seems clear that al- 
though the devastavit is the act of the husband, yet it is an 
act for which the wife, after the determination ot the cover- 
ture, is responsible ; because, according to the language of 
the cases, it was her folly to take a husband who would so 
misconduct himself. Adair v. Shaxuy 1 Sch. & Lef. 258. 
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Bud must, consequently, see to the disposition of the pro- 
perty as co-tmsteeSy or as a check upon the other trustees. 
That though the bank may not be liable in ease of a misap- 
plication, yet the bank hare a right to the common privil^e 
of trustees, to have the trusts administered by this court, 
which is the proper and peculiar characteristic of its juris- 
diction)*—- For the defendants, it was argued that how pro- 
per soever the practice of the bank might be in the case of a 
specific legacy or stock, it was not so in the case of a resi- 
due ; and, in this case, it was a simple residue of a personal 
estate, which must necessurily vest in the executor, for pay- 
ment of delyts and other necessary purposes. In the case 
even of specific legacies, and of terms of years, they do not 
vest in the legatees till alter the dissent of the executor, who 
may want them fot the payment of debts ; till the assent of 
^he executor the legatees of a bond cannot discharge it. 
lliis is like any other specific legacy, and the defendants are 
therefore entided to call upon the bank for a transfer. 

Lord Chancellor acceded to this idea of the residue, in 
the present case, being like a specific legacy, and requiring 
the Sfssent of the executor, that the act of parliament giving 
a power to devise, and treating it as personal property, it 
mtist be subject to all the incidents of a gift of personal pro- 
perty ; and, therefore, that the bank must permit a transfer 
of the stock: and dissolved the injunction b. 

Hence may be perceived that the bank are very vigilant 
in taking care to preserve the property of individuals be- 
qcieathed by will as far as enabled so to do, but that they 
^cannot preserve the same by withholding a transfer thereof 
unless empowered by the will ; wherefore it behoves testa- 
totB to be careful to bequeath in such manner as to vest saf- 
€cient authority in the bank for restraining a transfer into 
the names of others than those designed to hold and enjoy 
1^ property bequeathed ; as thereby misfortunes that have 
too often happened may be sufficienUy guarded against. 

^ Bank of England v. Moffatty 3 Bro. Cha. Rep. 260. 

p 2 
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One instance of those misfortunes^ and which has lately 
happened, we shall here relate. — John Shakeshafl, by will, 
left 2000/. 3/7er cent, bank annuities, to his executors ailer- 
named in trust to pay the dividends to Ann Shakeshafb his 
wife for life, afterwards to George Shakeshaft, his son, for 
life, and after his death the principal to be equally divided 
among his children at twenty-one ; but if they all died under 
that age, then to be divided among all the children of his 
brother Richard Shakeshaft; and he appointed Samuel 
Kempson and Richard Shakeshaft executors. — Soon after 
iiis death, m. in 1782, the two executors joined in selling 
out the sum of 2000/. 3 fer cents, and Kempson permitted 
Richard Shakeshaft, to take it to his own use, upon giving 
an imdertaking in writing to replace it upon demand ; and 
Aichard Shakeshaft continued to pay the amount of the di- 
vidends upon the stocks sold out to Ann the widow till his 
4eath, in 1790, when he died insolvent, and then the trans- 
action of the sale of the stock was discovered. — In Decem- 
•ber 1790, Kempson became a bankrupt. In consequence of 
whiqh George Shakeshaft, the son before mentioned, peti- 
tions the Lord Chancellor to be at liberty to prove under 
KempsQn's commission, on behalf of himself and the other 
parties interested in the 2000^. bank annuities, which was 
opposed by the assignees of Kempson ; but his lordship or- 
dered that the petitioner should be at liberty to prove, and 
directed the assignees to pay the dividends into the bank, 
subject to further orders<^. 

If a creditor of the testator is intended to have a legacy 
bequeathed to him, care should be taken in being explicit ; 
as it is an established rule, that a legacy given by a debtor 
to his creditor, which is equal or greater than the debt, shall 
be presumed to be intended in satisfaction of the debt; yet 
this rule, although acknowledged to. be fully established, 
being thought a strict rule, in some late cases a dissatisfac- 
tion.has been expressed with regard to the principle upon 
which it proceeds, and the court has been anxious to collect 

< Ex parte Shakeshaft, 3 Bro. Cha. Rep. 197. 
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irom the txjUl circumstances to rebut the presumption ; and 
where the pa3nnent of debts hath been particularly men- 
tioned in the will, the presumption of the testator's intention, 
that the legacy given should be in satisfaction of the debt, 
hath been taken away, and the creditor decreed both debt 
and legacy <>• So where the legacy hath not been equally 
beneficial with the debt in some particular, (although it may 
have been more so in another), as in. time of paym^it, or in 
point of certainty « (21 )» 

< 1 P. WilL 410. 3 Atk. 65. • IP. WiU. 410. tu 4th edit. 



(21 ) It b a general rule, that when a person indebted to 
another bequeaths to him as ^eat or a larger sum of mone^ 
than the debt, without noticmg it, the legacy will be consi- 
dered in payment or satisfaction of the debt. Brotun y» 
Datoson^ Prec, Ch. 240. Fooler v. Fowler^ S P. Wms. 354. 
Gaynon v. Woody 1 Dick. 331. This, however, is merely a 
rule of construction, and the principle of it has been much 
disapproved of by the court of chancery, because no satis- 
factory reason can be assigned why a testator, when there 
is not a deficiency of assets, may not intend a benefit to his 
creditor, ultr^ the pa3rment of his debt, as well as to any 
other legatee named in the will. The disposition of the 
court, therefore, is to form exceptions to the rule in all pos- 
sible cases. Accordingly, if the legacy be inferior in amount 
to the debt, the former will not be considered as given in 
part payment or satisfaction of the latter. Easttvood v. 
Vinke, 2 P. Wms. 614. Atkinson v. Webby 2 Vem. 478. So 
when the debt and legacy are of equal mnount, if there be a 
difference in the times ot payment, as where the debt is pay- 
able immediately, but the payment of the legacy is post- 
poned for however short a period, the legacy will not be a 
satisfaction, because it is not equally beneficial to the 
legatee. Nickolls v. Judsony 2 Atk. 300. Mathevos v. 
Mathetos, 2 Ves. sen. 635. 2 Fonbl. on Eq. 331, n. (m). 
And if the legacy be conditional, or be given on a contin- 
gency, it is not a satisfaction, for it shall not be supposed 
that the testator intended an uncertain recompense in satis- 
faction of a certain demand. Crompton v. Sale, 2 P. Wms. 
553. 2 Fonbl. 331. So a legacy is not a satisfaction of a 
debt due on an open or running account, for the testator 
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Where a debtor makes hisi craditor and anotiher personi 
executors, and the creditor neither proves the will nor act& 
as executor, he may maintain an action against the other for 
his demand on the testator f. 

Formerly it was a settled notion that where there was no. 
residuary legatee appointed by die will, the surplus oc te-^ 
siduum devolved to die executor's own. use, by virtue of the 
executorship. But now there is this restriction^ that although 
where the executor has no legacy at all, the residuum shall 
in general be his own, yet wherever there is a sufficiency on 
the face of a will (by means of a competent legacy or other- 
wise) to imply that the testator intended his executor should 
not have the residue, the undevised surplus of the estate 
shall go to the next of kin ; the executor then standing upon 
exactly the same footing as an administrator, who by the 
statute 22 & 2S Car. IL c. 10. must make distribution 

^ RawUnson v. SJiaWf 3 Durnf. & East, Rq). 557. 

might not know whether the balance was in favour of the 
legatee or not. Rawlins v. Potoell, 1 P. Wms. 297« Nei** 
tlier is it, as it seems, a satisfaction of a debt due on a bill 
of exchange, or other negotiable instrument. Carr v. 
Eastabrooke, 3 Ves. 561. And where the debt is contracted 
by the testator, subsequent to the making of the will by 
which the legacy is given, it shall not be a satisfaction, since 
the testator cannot be supposed to have had it in contempla- 
tion to satisfy a debt, which was not then in existence. 
Cranmer*B case, 2 Salk. 508. Thomas v. Bennett 2 P. Wms. 
543. But where there is a deficiency of assets, the legacy 
will in all cases be construed a satisfaction. Toller on Exe- 
cutors, 338. The question of satisfaction being, in these 
cases, a mere rule of presumption, it may, like all other pre- 
sumptions, be repelled or confirmiBd by parol evidence. 
Pole V. Lord SomerSi 6 Yes. 309. And in a late case it was 
held that parol declarations by the testator were admissible 
in evidence to repel the presumption of the satisfaction of a 
debt, by the bequest of a legacy of greater amount, even 
where such declarations were not contemporaneous with, 
but subsequent to the making of the will ; and although the 
expressions in the will afforded an infereqce in favour of the 
presumption. Wallace v. Pomfrcty 11 Ves. 542. 
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thereof to the intestate's next of kin 9 ; and for making this 
diBtribation it may be observed that an executor is compel- 
lable thereto by the court of chancery''; where it has 
been determined, that, if there be no kindred, the executor 
shall stand trustee for the crown^ to whom the undevised 
surplus shall go <, as in the case of a person dying wholly 
intestate, mentioned in the former part of this work K <^ 
Much litigation having been with respect to executors 
claiming the undevised surplus, we shall treat more largely 
hereon under a subsequ^t head. 

There are very few persons but may be devisees, or lega- 
tees, and take either real or pereonal estate by devise ; the 
latter of which, on the testator's death, vests in the executor, 
and cannot be taken without his consent \ he being the per- 
son to answer the testator's creditors ; but with the former 
an executor, as such, has no more concern than an adminis- 
trator heretofore mentioned ^ ; for on the testator's death, 
the real estate immediately vests in the devisee, or person 
to whom it is devised ^ ; whereby formerly great inconve- 
niences arose, as creditors by bond and other specialties 
were defrauded of their securities, not having a remedy 
against the devisee of their debtor ; to obviate which the 
statute S W. & M. c. 14. was made, and thereby the devise, 
against such creditors, is deemed void, and they are enabled 
to maintain their actions jointly against both the heir and 
devisee, as has been shewn « (22). 

A married woman, or, as the law terms her, a feme-covert, 
although she cannot be a grantee to her husband, as a man 
cannot grant any thing by deed to his wife, or enter into a 
covenant with her ; for that would be to suppose her sepa- 
rate existence ; but a woman may be attorney for her hus^ 

B 2 Black. Com. 514. ' 2 Black. Com. 512. 

* Page 83. »* Page 109. 

* Mddleton and Spicer,lBiown*fi " Co. Litt. 111. 
Cha. Rep. 201. , o Page 118. 

k Page 104. 

(22) And in certain cases real estate in the hands of a 
heir or of a devisee, is made assets for the payment of simple 
contract debts. See ante 55. n. ]?• 
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band, as that implies no separation; and an husband may 
bequeath any thing to his wife by will ; for that cannot take 
e&ct till the coverture is detennined by death p. 

An infant in venire sa mere^ or in the mother's womb^ is 
supposed in law to be bom for many purposes* It is capable 
of having a legacy, or a surrender of a copyhold estate made 
to it. It may have a guardian assigned to it, and it is enabled 
to have an estate limited to its use, and to take afterwards 
by such limitation as if it were then actually born; and if a 
devise is to children and grandchildren living at the time of 
the testator's death, a child in the mother^s womb might in 
such case be so far regarded as to be looked upon as livings, 
and will have the same share as any child born before the 
testator's death. And where the testatrix gave her real 
estate to trustees, upon trust to permit her nephew; J. C- to 
receive the rents and profits for his life, and after his death to 
9dl the estate, and divide the money amongst all and every 
atiQ child and children of J. C. at the age of'twenty-one ; also 
gave her personal estate to the same trustees, in trust, to di- 
vide the same amongst all the children of her said nephew at 
twenty-one, and directed her nephew to maintain the chil- 
dren out of the rents and profits, and gave the trustees power 
to apply any part of the interest of the personal estate, for 
the maintenance of the children. — The question was, whe- 
ther the plaintiff, a child born after the death of the testa- 
trix, was entitled to a share of her estate : all the other per- 
sons were bom before the making of the will. — The Master 
of the Rolls held the plaintiff to be entitled to a share with 
the other children ^ 

. Yet in a later case it was said, that this seems a very 
strained determination ; and where the testator devised to 
trustees, and directed the yearly sum of 100/. of the rents and 
interest of residue to be paid and applied by them unto each 
of his two daughters, S, A. and D. K. during their lives, and 
the residue of the rents and interest, for the maintenance and 
education of all the children of his said two daughters, S. A. 

^ P 1 Black. Com. 442, *■ Congreve v. Congreve* 1 Bro* 

" * 4 Burn*s Eccles. Law, 146. Cha. Rep. 530. 
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and D.E[. share and share alike, until the youngest of the 
said grandchildren should attain twenty-one, and in case 
of the death of any of them before the youngest should 
attain twenty-one, who should have been married, and who 
should have at his or her decease a child or children, then 
testator directed, that such child or children should be 
entitled to the same share which their deceased parents 
would have received, in case they had respectively lived till 
the youngest of such child or children should have attained 
twenty-one; and when such youngest child should have 
attained twenty-one, then testator gave one full and pro- 
portionable share of the capital thereof, to the proper use of 
such his said grandchildren as should be then living, and the 
child or children of such as should be dead* 

D. K. at the death of the testator, had six children ; after 
his death she had another child ; and S. A. had four children, 
but, after his death had two other. — The question was, whe- 
ther the children of testator's daughters, born at the time of 
his decease, were to take exclusively of those born after his 
death, or they were all entitled ? 

Lord Chancellor said, when the gift was general, it was 
always confined to the death of the testator ; where there is 
a gift for life, or the distribution is postponed to a future 
time, then the children born during the life, or before that 
time, are let in. Congr&oe v. Congreve seems a very strained 
determination ; because when the first child attained twenty- 
one, the division must be made. His lordship finally deter- 
mined in favour of the children alive at the decease of the 
testator » (23). 

' Hughes V. Hughes, S Bro. Cha. Rep. 352. 



< (23) In these bequests to children, or other persons who 
are designated as a class, the court is always anxious to con- 
strue the period of distribution as late as it can, in order to 
include the greatest number of persons within the testator's 
bounty. And, actuated by that anxiety, it has laid down 
this rule, that any child coming into esse before a deter- 
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What has been hete Eoentlaned concerning cbildreir» 
must be understood with re^pept to legitimate children, and 
not of bastards, beret9>fore desqribed ^ ; for a devise to those 
in the mother's womb, or before born, is void v. Yet, if a 
bastard is bom at the time of making the will, wherebj either 
real or personal estate is given to him, he is capable Stak- 
ing the same ; but it is safe to describe a bastard, in the will, 
as the natural son or daughter of A. B. [hiB mother], espe* 
cially if be be a tender infant, that has not got a name by 
reputation (24«)« Aliens are not capable of holding l^ds, as- 

* Pfege 105. ■ Gilb. on Wills, 161. 

rainate share becomes, by the terms of the bequest, distri- 
butable to any one, is included. Therefore when legacies 
are given to a designated class of individuals, payable at a 
future period, as to the children of B, when the youngest 
shall attain 21, or be married ; or to be divided among them 
upon the death of C, any child, who can entitle himself under 
the description at the time of distributing the fund, may 
claim a part of it, viz> as well those children living at the 
period of distribution, though not born until after the testa* 
tor's death, as those born before, and living at the happening 
of that event. Prescott v. Lqngy 2 Ves, jun. 692. Hoste v, 
Pratty 3 Ves. 730. Barrington v. Tristaniy 5 Ves. 345. Whit- 
bread v. St. John^ 10 Ves. 152. Gilbert v. Boormariy 11 Ves. 
238. Leake v. Robinson^ 2 Meriv. 382. And it is now settled 
that a child in ventre sa tnere, at the period of distribution 
may take. Clarke t. Blake^ 2 Bro. C.C. 320. MiUer v. Tur-r 
ner, 1 Ves. 85. TheUuson v. Woodford, 4 Ves. 322. 334. But 
where the gifl to children is to take effect in possession 
immediately on the death of the testator, after-bom chil- 
dren cannot be admitted to participate. Scett v. Harvoood, 
5 Madd. 332. 

(24) It is to be collected from Co. Litt. 3. b. that an illegiti- 
mate child cannot take by the description of child of his puta- 
tive father, until he has acquired the reputation of being such 
child ; but afler he has acquired the reputation of being such 
child, he may take by that description either under a deed 
or under a will. See 1 Ves. & Bea. 452.; 1 Madd. 440. But 
to intitle illegitimate children to take under a will, the inteu'^ 
tion of the testator that they should take, must appear 
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has heretofore beim mentioned ; and, with respect to some 
persons incapable of taking a legacy, mention will be made 
under a subsequent head, in treating on legacies. 



by necessary implication upon the will itself; it is not suffi- 
cient that from circumslainces dehors the will, it cannot be 
doubted but that illegitimate children were intended, for if 
the instrument itself does not furnish that question, extrinsic 
evidence is not admissible to raise it, and legitimate offspring 
alone are considered as the objects of his bounty. There- 
fore under a bequest to the eldest child, male or female, of 
A who is unmarried^ a natural child of A's will not take, if 
there be nothing apparent on the face of the will to shew 
that the testator meant by the word " child " to describe an 
illegitimate child, although it was known to him at the time 
of making his will that A had only illegitimate children ; but 
the court, from the circumstance of A being a single man, 
will intend that the testator contemplated the event of his 
marriage, and consequently that the bequest was destined as 
a provision for the eldest of the possible progeny of a future 
marriage. Godfrey v. Davis, 6 Ves. 43. So if a testator,, 
having legitimate as well as illegitimate children, bequeath 
to " children " generally, the former will alone be supposed 
to be meant by that term, Cartwright v. Vatvdry, 5 Ves. 530.; 
unless the testator himself has manifested an intention that 
both classes of children should be comprehended. Stoaine 
V. KennerletJy 1 Ves. & Bea. 469- Where, however, the itt^ 
tention of the testator to provide for illegitimate children is 
apparent, they will take. Thus where an unmarried man be- 
queathed certain sums to his '^ children^'* and it appeared ejc 
visceribus of the will, that he must have had it in his contem'^ 
plation to provide for natural childen, they, having obtained a. 
name by reputation, were admitted to take. Beachcrqft v^ 
Beachcrqfty 1 Madd. 430. So also under a devise by « mar- 
ried man, having no legitimate children, <' to the children 
" which I may have by A, and living at m^ decease," 
natural children, who had acquired the reputation of being 
his children by her before the date of the will, were held en* 
titled, as being upon the whole will intended and sufficiently 
described. Wilkinson v. Adam, 1 Ves. & Bea. 422 ; see also^ 
Bayley v. Snelham, 1 Simons & Stuart, 78. And the rule of 
law does not require that an illegitimate child should actually 
be born in order to be capable of taking ; for if sujqh a cUld 



220 THE DISPOSAL OF A PERSON'S ESTATE, 

Having thus considered those propositions, we shall now 
proceed to consider the manner of bequeathing to married 
women and infants, and of appointing guardians : conditions 
not to trouble executors, and for preventing indiscreet mar- 
riages. 

When any eatafe or effects is intended for a married 
woman, it is generally devised or bequeathed to some person 
in trust for her, or to be for her sole and separate use, with 
directions that her receipt alone shall be a sufficient discharge 
for the same ; as thereby to prevent what is given being 
subject to the husband's control. If any real estate is de- 
vised to her in fee-simple, and without any restriction, it 
immediately vests in her on the testator's death, and will 

in ventre sa merey is so described as to ascertain the object 
intended to be pointed out, it may take under that descrip- 
tion ; as in the case of a bequest to the natural child with 
which a woman is now enseinty mthotU reference to any person 
{IS the father; nor would such a bequest be invalidated by 
the testator giving as a reason for the legacy, that he be- 
lieved he was the father of such child. Gordon v. Gordony 
1 Meriv. HI. But if the bequest is to an illegitimate child 
with which a woman is pregnant by a particular man, 
the testator for instance^ the bequest altogether fails. Eart. 
V. Wilson^ 17 Ves. 528. The reason of the distinction is, 
that in Uie latter case, the foundation of the bequest 
is the fact of the child being the child of the ' testator, 
and as the truth of that fact cannot, on grounds of public 
policy, be suffered to be sustained by evidence, the rule 
applies, that a man cannot give to an illegitimate child, 
as his otvn, until it is known to be, or has acquired a reputa- 
tion of being his. But, in the former case, where the bequest 
is to the child with which a woman is pregnant generally, 
describing it merely as the future o£&pring of the mother, 
no uncertainty prevails, and there is no fact to be tried whicli 
can possibly lead to. indecent evidence. — When the inten- 
tion m favour of illegitimate children is clear, they may, if 
they have obtained a name by reputation, take either by a 
description amounting to a designatio personarum, or, with- 
out being named, they may take under the general descrip- 
tion of children, as a class. Metham v. The Duke of Devon, 
1 P. Wms. 529. ; Wilkinson v. Adam, and Beachcrqft v, 
Beachcrqfif supra. 
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have the same eflPect as to the husband's curtesy as hereto- 
fore shewn. > And if any legacy or personal estate is given 
to a married woman absolutely without any restriction, it will 
be as if the same were given to the husband, as we shall see 
under a subsequent head, where further mention will be made 
concerning bequests to married women (25). When any 
real estate is intended for an infant, it is usual to devise it to 

'^ Page 119-122. The husband he becomes a bankrupt, such interest 

being entitled to the rents and profits as he had in the estate will be assign- 

of the wife's real estate during her able by the commissionerB to the 

life, and to hold the same as tenant assignees for his creditors. 
by curtesy after her death, in case 

(25) In equity, as at law, a gift to the wife is a gift to the 
husband, who, being bound to maintain the wife, is entitled 
to her property. A court of equity will, however, execute 
a trust for the sole and separate use of the wife, where the 
intention of the donor to that effect is uilequivocally declared. 
The doctrine as to what expressions will be holden sufficient 
to constitute a trust of property for the i^parate use of a^/^e- 
coveri, is well collected and arranged by Mr. Clanceyy in his 
Treatise on the Riehts of married Women, p. 41 . A bequest of 
bonds to a married woman, '< whenever she should demand or 
** require the same," Dixon v. Olmiust 2 Cox, 414. ; a bequest 
in trust, '' to pay the annual produce into her proper hands," 
Hartley v. Hurley 5 Ves. 545.; a legacy to be vested in 
trustees '^ the income arising therefrom to be for her sole use 
** and benefit," Adamson y.Armitage, 19 Ves. 416. S.C. Coop. 
283. ; a bequest '' for her sole and separate use and benefit, 
" and her receipts to be a sufficient discharge ;'* Wells v. Say- 
erSf 4 Madd. 409.; a bequest 'Ho be at her disposal," Kirk v. 
Patdifif 7 Vin. Abr. 95. pi. 43. ; and a bequest " to her own 
''use, independent of her husband," Wagstq^ y* Smith, 
9 Ves., 623., have all been considered gifts to her separate 
use. But a legacy to a married woman " to and for her own 
" use and benefit does not, it seems, give a separate estate, 
Roberts v« Spicer, 5 Madd. 491. But see Ex parte Ray, 
1 Madd. 199. ; and it clearly does not, if the testator shews 
on the face of his will, that he knew the technical form of 
excluding the husband. Wells v. Sayers, 4 Madd. 409. So a 
mere. bequest to her for life will not have that effect. Broiv» 
V. Clark, 3 Ves. 166. Lamb y. MUnes, 5 Ves. 517. Jacobs v. 
Amyatt, 1 Madd. 376. n. 
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iMyme pel%oo or perjsons in mist for him till he atfaia twefntf- 
one years of age, with directions to the trustees how to ma* 
nage the same in the interim. So, with respect to any legacy 
or personal estate that may be bequeathed to an infant ; for 
the law will not trust an infant with any real estate ; and a& 
to legacies or personal estate^ where the testator has not 
taken necessaiy care to preserve it for an infant^ the courtis 
wherein legacies are to be sued for, when applied to, are not 
Negligent in taking the utmost care for the benefit, of infants; 
the expense of which application may be saved by due care 
being taken in making the wilL Tmstees named in the 
will may also be appointed guardians by any father, who, we 
have -seen, hath power to dispose of the custody of his diil* 
dren f ; and the same, or such others as the testator shall 
choose, may be made executors. 

There is no decided case that guardians can be appointed 
for a child by a stranger, during, the life of the parent. If 
Buc^ be so appointed, and it be laid before the court of chan- 
cery how the child is disposed of, the court will take care 
that the child shall be educated according to his expec- 
tations > (26) • But where a father by his will named guar- 
dians for his natural child ; on petition that the same might 
be appointed by the court, and they appearing in court and 
consenting to accept such guardianship, the master of the 
rolls thought there was no necessity to refer it to the master, 
to approve of proper persons to be guardians, the father hav- 
ing named them by his will, though, strictly speaking, he 
could not appoint testanentary guardians to his natural child, 
i^nd his honour made the order accordingly (^. And the 

y Page ISO. * Ward v. 8t. PmU, 2 Bro, Cht. 

^ Pawel y. Cleaver, 2 Bro. Cha. Rep. 583. 
Rep. 500. 510. 

(26) In a late case where a legacy was given to a father, 
on condition that he did not interfere with this education of 
his daughter, the court, on a bill by the father for the legacy, 
required from him security to that effect, to be approved by 
the master, Colston v. Morrisy 6 Madd. 89. 
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Bmx^ had beto done by the lord cluuicdl(»r kk 4iie yeat 

•1788 b (27). 

In default of the Other's appointing a guardian, infants at 
fourteen years of age, whether male or female, fnay choose 
their own guardiem (28) ; and for l^e personal estate, the 
ordinary usually assigns him ; but for the real estate, it id 
the province of the lord chancellor to assign a guardian. 
The power and reciprocal duty of guardian and infant, who 
is termed in law the ward, during the continuance of the 
guardianship, are the same as that of father and child ; and 
the infant cannot be sued but under the protection and 
joining the name of his guardi^i, he being to defend him 
against all attlEtcks, as well by law as otherwise ; and when 
the infimt comes of age, must gire him an account of all that 
he hath transacted [on his behalf, and answer for all losses 
occasioned by his wilful delay or negligence. But an infant 
is allowed to sue either by his guardian or prockein amy^ 
that hf his next friend, who may be any person that will 

^ Peekham v. Peckhanh 2 Bro. Cha. Rep. 584. 



(27) See Chatteris v. Youngs 1 Jac. & Walk. 106. ; where 
Sir Thomas Plumer, on the authority of these cases and 
without a reference, appointed, as guardians, persons who 
had been nominated by a testator to be guardians of his 
natural children, and who consented to undertake the 
guardianship. 

(28) The only authority I can discover in support of this 
proposition is a passage in Co. Lit. 87. b., where it is laid 
doti^n, that if a man die seised of an hereditament, which does 
not lie in tenure, the heir being within the age of fourteen 
years, and having no guardian assigned, may choose one for 
himself. But this passage is at variance with a late case, in 
which an infant of t^e age of seventeen, having appointed a 
guardian by deed, it was nevertheless held, that such an 
appointment did not supersede the duty and authority of 
the court of chancery, and it was accordingly referred to 
the master to consider of a proper person to act as guardian. 
Curtis V. RippoHf 4i Madd. 462. 
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undertake bis cause c ; and it frequently happens that an 
infant institutes a suit in equity against a fraudulent guardian, 
who, if he hath abused his trust, the court will check and 
punish, and sometimes proceed to the removal of him, and 
appoint another in his stead. — To prevent disagreeable 
contests with young gentlemen, it has become a practice 
with many guardians, of large estates especially, to in- 
demnify themselves by applying to the court of chancery, 
acting \mdeT its direction, and accounting annually before 
the officers of that court <*• 

As to conditions not to trouble executors, if a legacy 
is given on condition not to dispute the will, and the legatee 
commences a suit whereby he disputes the validity of the 
will, this is no forfeiture of the legacy, if there was justi- 
fiable cause of contesting it «• And even though there is no 
probable cause, yet where a legatee, or other person in- 
terested, hath a right to see the will proved in solemn form, 
bis making use of the right cannot, as it seems, be deemed 
a disturbance. — The testator gives to B a legacy, on pain 
of forfeiture of it, in case he should give his wife, whom 
he made executrix, any trouble in relation to his estate ; 
B brings his bill against the wife, for which there was very 
little colour, and amongst other things demands his legacy. 
The chancellor was of opinion that the suit was very 
frivolous, but would not declare the legacy forfeited ^. But 
in a case n^ere a person by his will gave a legacy to his 
daughter, provided that if she or her husband refused to 
give a release, or should put the executor to any trouble, 
the same should go over to her sister's children. The 
daughter and her husband, being within the city, of London, 
sue for her orphanage part. It was decreed that the legacy 
was forfeited ; for however it might have been construed to 
be only in terroremy yet being devised over, and by that 
means a right to this legacy being vested in a third person^ 

« Co. Litt. 135. n. 1. 13th edit. « 3 New. Abr. 479. 

* 1 Black. Com. 463. ^ Cha. Ca. 1. 
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a court of equity could not divest it or call it back 
again « (29). 

Generally, by the ecclesiastical law, all conditions against 
the liberty of marriage are unlawful, as being a restraint on 
the natural . liberty of mankind, and an hindrance to the 
propagation of the species ; and if the condition be, that the 
legatee marry according to the appointment, arbitrament, 
or consent of some other person, it is rejected as unlawful ^, 

s Cleaver and SJimrHng, 2 P. ^ Godolphin's Orphan's Legacy, 
Wm. 528. 45. 

(29) Legacies given to persons with a condition not to 
dispute the validity of the will, or the bequests contained in 
-it, are not obligatory but fit ierrorem only ; so that if there 
exist prohahilis causa litigandiy an endeavor to set them aside 
will be no forfeiture. Potoell v. Morgan^ 2 Vern. 90. Norris 
V. BurroughSf 1 Atk. 404*. Lloyd v. Spilletf 3 P. Wms. 344. 
Ingram v. Strongs 2 Fhillim. 315. But if, as in the case of 
CQaver v. SpurUng^ cited in the text, the legacy to which 
such condition is annexed be limited over upon a breach 
of it, the non-observance of the condition will create a for- 
feiture, and for this reason, because immediately upon the 
breach, an interest in the legacy springs up and vests in a 
third person, viz. in the person to whom it is given over, so 
that a court of equity cannot, without a violation of its 
principles, deprive such person of his right. If, however, 
the limitation over have no other effect than what would 
be produced by operation of law, in case no such limitation 
had been made, the express limitation will not prevent the 
court from relieving against a breach in instances within its 
general principles ; accordingly, if the legacy to which such 
a conditionals annexed, be given by the testator to his 
executors upon non-compliance with the condition, the 
secondary bequest to the executors would not preclude the 
jurisdiction of the court from relieving against such a 
breach ; for the disposition made on the event of the con- 
dition broken, being the same which the law would have 
provided, if no such disposition had been expressly made, 
the principle, which prevents the interference of the court 
in cases where the limitation over is in favor of a stranger, 
does not apply. Cage v. Russell^ 2 Ventr. 352. 

Q 
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But if the conditions are only such as whereby marriage is 
not absolutely prohibited, but only in part restrained, as in 
respect of time, place, or perscMiy then such conditions are 
not absolutely rejected ^ ; as for instance, where the con- 
dition is not to marry before the age of twenty-one years ; 
but if it is continued to an unreasonable length of time, it is 
otherwise (SO). So if the condition be not to marry a par- 
ticular person, or a widow, or one of any particular place, it 
is to be performed 1^. 

In the temporal courts, the distinction seems generally to 
have been where the legacy is devised over to another, and 
where it is not devised oven In the former case it hath 
been held that the restraint shall be good, so as the legacy 
shall not be due, unless the condition be performed (SI); 

' Godolphin's Ofphan*s Legacy, ^ Udd, 
45. 

(50) A condition in restraint of marriage under the age of 
twenty-one, even where there is no gift over, is held a reason- 
able and a good condition, because it imposes no other 
restraint upon the liberty of marriage than was before imposed 
by the law of the land. StackpoTe v. Beaumonty S Ves. 89. 
But the legality of a condition restraining marriage without 
consent for a more protracted period cannot, it seems, be 
questioned. In Dashwood v. Lord JBtdkle^y 10 Yes. S20., 
the validity of such a condition was not considered as at all 
open to controversy, although it was not confined to marriage 
under twenty-one. And in a more modern case, where the 
legatee was upwards of twenty-one years of age, when ther 
wHl was made, and the testator imposed a condition, unlimited 
as to time, against marriage without consent. Sir fVilliam 
Grant considered such a condition obligatory u^on the 
legatee, and she having married without consent, his honor 
held that she forfeited her legacy* Lloyd v« Branton, 
SMeriv.108. 

(51) This must be understood to apply only to those 
cases where marriage with consent is the only event in 
which the legacy, by the terms of the bequest, is made 
to vest. For when a legacy is to vest or be paid, at a 
particular age, and then there is a clause of forfeiture on 
marriage without consent, the court will' construe such 
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bat in the latter case, where there is no devise over, it hath 
been held that the proviso or condition is <mly m terrwrem^ 
to make the person careful^ but not to defeat the legacy i. 
Yet here there is a distinction between its being charged on 
real estate and where it is not ; as if a legacy be ^ven to a 
woman apon this conditiixi, that die marry with the consent 
of a third persoB^ who, as it may be a parent, guardian, 
trustee^ or executor, and the legacy be to be raised out of a 
real estate, in this case, if she marry without such ccmsent, 
iMiottgh there is no devise over, she shall not have it>". 
But if it is a mere personal legacy^ payable out of the per- 
sonal estate, and there be no devise over, in case she marry 
Without such consent, she will be entitled to it, unless there 
be a devise over, and if there be, it shall go to whom it is so 
devised, and she will lose it »• The reason of this distinction 
is, because the temporal courts, where the legacy is merely 
personal, and only a charge on the personal estate, follow 
tile rule of the ecclesiastical courts, which hath jurisdiction 
hA to the personalty : but where it is charged on real estate, 
of which the ecclesiastical court hath no jurisdiction, they 
foUow the rule of the common law courts (32). 

A condition annexed to a legacy, that the legatee shall 
marry toith consent of her mother, is a valid condition ; and 
upon marriage without such consent shall go to the mother, 
under a gift of a general residue. The case was as stated 

1 Cha. Ca. 1 Vera. 20. " Beyni^ and Moftyn, 3 Atk. 

^ Pulling and JReddy, I Wilson*s SSO. Jffemmings and Munldey, I 
Rep. fll. Bfo. Cha. Rep. 903. 



clause as having relation to a marriage under the specified age. 
Knapp V. Noyes, Arab. 662. Osbom v. Brown, 5 Ves» 527- 
And the legacy being once payable by the legatee having 
attained the prescribed age, a subsequent breach of the con- 
dition relating to marriage cannot affect her right to receive 
it. Brydges v. Watton, 1 Ves. & Bea. 138. 

(32) The decisions upon this subject are collected and 
very ably arranged by Mt» Fonblangue in his Treatise on 
Equity, vol. i. p. 259. 

ft 2 
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by- the Lord Chancellor, who, in delivering his opinion, saidy 
the testator makes four bequests to his daughter, a con- 
jtingent interest in 500(M., the 10,000^. South-sea annuities in 
question, the freeholds, and the river Lee bonds, all upon her 
living to twenty-one married or unmarried ; if she dies before, 
the first, third, and fourth take no place. Yet the interest 
of the fourth is to be paid to her separate use during 
infancy, notwithstanding her coverture. The second bequest 
may take place before twenty-one, by marriage with consent 
of her mother. — i suspect that the testator has failed of 
expressing his full intention concerning the 10,000^. He 
gave it to his daughter on a double contingency : he seems 
to have meant it for the mother, on failure of them. But he 
hath given it over to her also, on another double con- 
tingency ; the death of the daughter before twenty-one, and 
unmarried. 

. About the middle of the present century, doubts arose 
which divided the opinions of the first men of the i^e. The 
difficulty seems to have been in reconciling the cases. The 
prevailing opinion was, that devises of land should follow 
the rules of the common law ; and legacies of money the 
rules of the canon law. The question remains unresolved, 
what is the nature and extent of the rule. An injunction to 
ask consent is lawful, as not restraining marriage generally. 
A condition that a widow shall not marry is not unlawful (SB). 
An annuity during widowhood — a condition to marry, or not 
to marry, Titius^ is good. A condition prescribing due ce- 
remonies and place of marriage is good — still more is a con- 
dition good which only limits the time to twenty-one, or any 
other reasonable age, provided it be not used evasively, as a 
cover, intended to restrain marriage generally. 
It is agreed on all hands that (however restrictive of mar- 



(83) But if the use and enjoyment of personal property 
be given to her for life, or as long as she continues un- 
married, and there be no bequest over in the event of her 
marriage, her second marriage will not occasion a forfeiture 
of her life interest. Marples v. Bainbridget 1 Madd.590. 
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riage) when the legacy is given over to other uses, the testa- 
tor shall be deemed to regard those uses. I am of opinion 
that the daughter, having married at eighteen, improvideutly 
(as far a» it appears) and against the anxious consent of the 
mother, never came under the description to which the gift 
of the 10,000/. South-sea annuities was attached ; it is there* 
fore void and part of the residue « (84). 

Thus having proceeded, we come now to the two last 
propositions under the head of making the will, viz. the gift 
in case of death, and the nuncupative or verbal will. 

A gift in case of death, which is called dondtio causd moT" 
tisy is, when a person in his last sickness, apprehending his 
dissolution near, delivers, or causes to be delivered to 
another the possession of any personal goods, (under which 
have been included bonds, and bills drawn by the de- 

<* Spott ¥. Tyer, 2 Bro. Cha.Rep. 431. 



(34) Whether a mere residuary bequest amounts to a dis- 
position of the legacy in the event of the condition not being 
performed, has been matter of much controversy. In Har" 
vey V. Astoth 1 Atk» 375. Lord Chief Justice fVilles, and 
Lord Chief Baron Comyns held that it did. Lord Hard* 
vjicke did not there express any opinion upon the point ; 
but in the subsequent case of Wheeler* v. Bingham^ 3 Atk. 
364., he decided that a residuary bequest was not such a 
devise over as the rule required. The case of Scott v. 
Ttflerf cited in the text, has been sometimes considered as 
a contrary decision. But it appears from the copy of Lord 
Thurloxv*s judgment in that case, as reported in 2 Dick. 723.> 
that he thought it had been properly held that a residuary 
bequest left the conditional legacy in statu quoy and that 
the ground of his decision was, that the daughter never 
came under the description to which the sift of the 10,000/. 
was attached. What, therefore, may be Uie effect of a mere; 
residuary bequest, as regards the disposition of the legacy, 
appears to be doubtful. But it seems clear that an express 
direction that on the happening of the condition, the legacy 
shall sink into and constitute a part of the residue, will 
amount to a disposition over. Lloyd v. Branton^ 3 Meriv. 
108. 
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ceased upoQ his banker^) to keep m case of his decease. This 
gift is accompanied with this implied trust, that if the donor 
lives, the property thereof shall revert to himself, being only 
given in contemplation of death p. Such gilt, if the donor 
dies, need not the assent of his executor; yet it shall not 
prevail against creditors 4 ; for being givea in case of the 
donor's death, and in nature of a. legacy, it would be frau<* 
dulent as against creditors '. In every such gift there must 
be a delivery made by the party ; aod nothing can operate as 
such, without having been d^ivered in the testator's lifetime, 
by him or his order ». — Where a man by wUl dii^osed of per- 
sonal estate, and afterwards by parol gave lOOL biH to one 
to deliver over to his nephew, if the testator should' die of 
that sickness, it was held good K So where the hi»band upon 
his death-bed delivered to his wife a purse of 100 guineas, 
bidding her apply it to no other use than her own, and 
also drew a bill on his goldsmith, to pay her 100/. for 
mourning v. 

And where a bond for 1007. was given by one Spackman to 
Sarah Bailey, which Sarah Bailey delivered to the defendant, 
saying, in case I die it is yours, and then you haye some* 
thing. Sarah Bailey died intestate, and her administrator 
brought a bill to have the bond delivered up. But by Lord 
Chancellor Hardwicke. This is a sufficient donatio causd 
mortis to pass the equitable interest of this bond upon the 
intestate's, death. The question in this case was, whether the 
nature of the property was capable of being so given. His 
lordship held it might, as well as a specific chattel ; though 
no legal property passed thereby, nothing but the paper, a 
bond being evidence of a debt, and the intent, being^ to give 
the debt, not the paper, he held it a good donation mortis 
causey comparing it to the property which passed by assign- 
ment of a bond, which passed nothing in point of law, and 

P 2 Black. Com. 514, * Dmryv. SnUtfh 1 P. WiU. 404. 

*• Ibid. " LawsonaxidLawsonf 1 P. Will. 

•^ 1 P. Will. 406. 441, 
» 3 P. Will. 357. 
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the asngnee mtut make use of the other^B name for reco- 
vering on it ^* 

But in the caBe of Ward and Turner 7, (in which is col- 
lected all the law upon the suhject of donations catisd mortis, 
and particularly considered what shall be a sufficient delivery 
of different kinds of property to give effect to such dona- 
tions), it was held by Lord Hardwicke, that a delivery of 
receipts for South-sea annuities was not sufficient, (though 
there was strong evidence of the intent ;) and that it could 
not be done without a transfer, or something amounting to 
that ; and all the anxious provisions of the statute of frauds 
will signify nothing, if donations of stock, attended only by 
delivery of the paper, is allowed. It might be supported to the 
extent of any given value, and it would leave these things 
imder the greatest degree of uncertainty, and amount to a 
repeal of that useful law as to all this part of the property of 
the subjects of this kingdom. Therefore, notwithstcmding 
the strong evidence of the intent, this gift of annuities is not 
sufficiently made within the rules of authorities* And con- 
sidering how much of the personal estate of this kingdom is 
now vested in stocks and funds, his lordship said he was of 
opinion not to carry it further. 

Testator by will, dated 16th April, 1779, appointed 
Edward Chapman and other executors, and gave them SO/, 
each ; and delivered the will to £• C. telling him there was 
something in it for himself, that would reward him for the 
trouble he, the testator, had often given him, and for the extra 
trouble he would have in the execution of his will more than 
the other executors. With the will so delivered, there was 
pinned a piece of paper, or note directed to Mr. Edward 
Chapman, in which was inclosed a bank note value 50/. 
The testator frequently afterwards had the will, with the 
paper pinned thereto, and the contents returned to him, and 
as often again delivered the will and paper to E. C. At the 
time he last delivered the will to E. C, which was in No- 
vember 1784f, he said he thought he had not done enough for 

* Sndlgrove v. JBaifcy, 3 Atk. 214, y 2 Veitey, 431. 
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him ; and added, that he bad doubled what was m the paper ; 
and sometime after said to £. C. '^ Now I have made ano^r 
** willy the old will is of no use to me, but you must take 
*^ care of it, by reason, you know, there is something with it . 
<< for yourself: as soon as I am dead open the paper, and take . 
** it out." The last time the testator re-delivered the will to • 
E.G. there was pinned to it a piece of paper directed, ^* For; 
" Mr. Chapman, 8th of November, 1784," and therein were, 
contained two bank notes of 50/, each. — The testator by 
will, the 15th January, 1785, appointed £. C« one of his 
executors, to whom he gave legacies of 50^. each ; £• C.^o 
claimed 100/. — The master having reported the examinjfttion 
of £• C. and s^bm}tted it to the court, the principal matters* 
of which are as abovementioned ; it was argued that this* 
is a gift before the making of the will ; therefore the testator,: 
if he meant the notes to pass, could have given them as a 
legacy; audit only appears from the evidence of Chapman,^ 
— Lord Chancellor. Being reported by the mastery I think 
the gifl good, as a donatio causd mortis * (S5). 

' Silly. Chapman, 2 Bro. Cha. Rep. 612. 



(35) To constitute a donatio mortis causd, or gift in con- 
templation of death, the transaction must first possess the 
requisites of a gift. ** By the law of England, in order to, 
'< transfer property by gltt, there must either be a deed or in- 
*' [n;rument of gift, or an actual delivery of the thing to the 
" donee." Per Abbott C. J. Irons v. Smallpiece, 2 Bam. & 
Aid. 552, Hooper v. Goodwin, 1 Swanst. 485. A donatio 
mortis eausd therefore requires delivery, and that delivery, 
must be a full, complete, and actual delivery, where the 
subject matter of the gift is capable of actual transfer. A 
symbolical delivery is not sufficient. Smith v. Smith, 2 Stra. 
955. Blount v. Burrotv, 4 Bro. C. C. 72. Tate v. HUbert, 
Ibid. 286. Haxvkins v. Bletoitt, 2 Esp. 663. Shanley w. 
Harvey, 2 £den, 126. Bunn v. Markham, 7 Taunt. 224.i 
S. C. 2 Marsh. 532. The delivery of a bond accompanied 
by expressions of gift will be available as a donation, be-, 
cause the bond constitutes the debt. Snellgrove v. Bailey,^ 
3 Atk. 214. Gardner v, Parker, 3 Madd. 184. And where 
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A. nuacapative or verbal will is, where the testator, 
without any writing, doth declare his will before a safficient 
number of witnesses, and this can extend only to personal 
estate; for no real estate can pass by the will, unless 
it is written and attested in such manner as has lately been 
shewn. Those verbal wills were formerly more in use than 
at present, when the art of writing is become more univer- 
sal ; and as they are liable to great impositions, and may 
occasion many perjuries, the statute 29 Car. II. c. 3. 
enacts, I. That no written will shall be revoked or altered by 
a subsequent nuncupative one, except the same be in the 
lifetime of the testator reduced to writing, and read over 
to him and approved ; and unless the same be proved to have 
been so done by the oath of three witnesses at least, who 
by the statute of 3 & 5 Ann. c. 16. must be such as are 
admissible upon trials at common law. 2. That no nun- 
cupative will shall in anywise be good, where the estate be- 
queathed exceeds 30/. unless proved by three such witnesses 
present at the making thereof ; and unless they or some of 
them were specially required to bear witness thereto by the 
testator himself (36) : and unless it was made in his last sick- 

a debt is secured by mortgage and bond, it seems that a 
delivery of the securities by the mortgagee to the mortgagor 
for the purpose of releasing or acquitting the debt, is aiv 
effectual donation mortis causa. Hurst v. Beachy 5 Madd. 
351. The peculiar inducement and circumstances of the 
gift annex to it certain qualifications, which may be in 
general comprehended within the description of the inci- 
dents of a legacy, to which the gift is analogous. It is re- 
vocable, therefore, by the donor, and revoked by the death 
of the donee during his life, and subject to the claims of 
creditors. Smith v. Casen, 1 P. Wms. 406. Tate v. Hilberty 
4 Bro. C. C. 293. 1 Ves. jun. 120. ; but on the death of 
the donor the property vests absolutely in the donee ; and 
no probate is required, nor is it the subject of ecclesiastical 
jurisdiction. Ward v. Turner, 2 Ves. 440. Thompson v. 
Hodgson, 2 Stra. 777. 

(36) This branch of the statute is construed strictly, am" 
it must clearly appear not only that the testamentary word 
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altered by some other will or codicil in writing, or other 
writing of the devisor signed in the presence of three or four 
witnesses declaring the same. And that no will in writing 
concerning any goods, chattels, or personal estate, shall be 
repealed, nor shall any clause, devise2 4>r bequest therein be 
altered or changed by any words or will by word of mouth 
only ; except the same be in the lifetime of the testator 
committed to writing, and after the writing thereof read to 
the testator and allowed by him, and proved to be so done,, 
by three witnesses at the least. 

That a will may be effectual for passing lands, the same 
must be subscribed by three witnesses in the presence of 
the testator, as was shewn in the preceding chapter^. So 
for revoking such a will within the words of the statute, it. 
must be by a will attested by three witnesses, and.sub3cribed, 
by them in the presence of the testator c (i),— ---.A man 
makes his will duly executed and attested, and at the same 
time in like manner executes a duplicate thereK>f« Some- 
time after, having a mind to change one of his trustees, he^ 
orders his will to be written over again, without any variatiou' 
whatsoever from the first, save on]y in the name of that; 
trustee. And when it was so written over, he executes it in 
the presence of three witnesses, and the three witnesses sub- 
scribed their names, but not in his presence. After this the. 

to Page 203. ' JScdeston v. Speak, Carth. 81. ' 



(1) This position is not strictly correct, for the words 
*< signed in the presence of three or four witnesses'* con- 
tained in the 6th section of the 29 Car. 2. c. 3. have been 
holden to refer to the next preceding words " other tiorUing'* 
only, and not to the words « 'vaill or codicil in wrUing,*' and 
consequently it is not necessary that a tvill, whereby a for- 
mer wUl is revoked merely, should be signed by the devisor 
in the presence of three witnesses. See Hoil v. Clerk, 

3 Mod. 218. recognised by Lord Hardmcke in Ellis v. Smithy 

4 Burn. Ecc. Law, 199. There does not appear to have been 
any case decided upon an instrument of revocation, intended 
merely to operate as such, and not as a devise. 
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* testator cancels th^ duplicate, by tearing off the seal, and 
-then dies. The question was, whether this second will not 
being good as a will to pass lands, should yet be a revoca- 
tion of the first ; and if it should not, whether the cancelling 
the other should be a revocation thereof within this statute. 
And it was decreed, that neither the making the second, nor 
the cancelling of the first, was a revocation thereof, though in 
the second there was an express clause that he did thereby 
revoke all former and other wills : wherein the Lord Chan- 
cellor took this distinction, that the second was not intended 
barely a revocation of the first, so as to signify his intention 
of dying intestate ; but it was intended as an effectual will 
. to pass the lands to the persons, and in the manner thereby 
devised ; and therefore if it was not good as a will to that 
purpose, it was no revocation of the first ^ (2). 

Mr. Cox, commenting on the case' just now tited, says. On 
the first head the act of cancelling was not sufficiently 
proved, but yet it is determined by this case as well as by 
.Burtenshato v. Gilbert, Cowp. 49. (which fully recognizes 
the principles of Onions v. Tyrer), that the cancelling is in 

" Onion* V. T^rcr, IP, WiU. 343. 



(2) The law upon this subject was ably explained by Lord" 
Chief Justice Dallas, in a late case, in which his Lordship 
thus expressed himself: " I take the rule to be, that where a 
^* testator designs to revoke a former will by an instrument 
" making new dispositions of his property, he discovers only 
" a conditional intention to revoke ; or, in other words, his 
** intention to revoke is so coupled, in appearance, with his 
■*' new testamentary act, that unless he completes such act 
' " by observing the formalities requisite to its perfection, he is 
'< not looked upon in law as manifesting a deliberate purpose 
*« of revoking. The true distinction, therefore, is, that where 
" there is evidence of an intention to revoke, if that in- 
" tention has not been completely carried into effect, the 
" first will shall stand unrevoked, even though the disposi^ 
*< tions of the second be ever so inconsistent with the for- 
« mer." Winsor v. Pratt, 5 B. Moore, 497. 
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itself an equivocal act, and. In order to operate as a revoca- 
tion, must be done anitno revocandi [with intention of re- 
voking] (3). On the second head, with respect to revoca- 
tion bj subsequent devise, it is necessary that the second 
will should expressly revoke or be clearly incompatible with 
the first devise, quoad [as to] the particular subject matter of 
such devise, for no subsequent devise will revoke a prior one 
unless it apply to the same subject matter. Hardtoood t. 
Ooodright* It is also necessary that the second will should 



(S) Therefore if the devisor were to throw the ink upon 
his will instead of the sand, although it might be a complete 
defacing of the instrument, it would not be a cancellation ; 
or suppose a person having two wilb of different dates by 
him, snould direct the first will to be canceled, and, throuj^ 
mistake, the perscm to whom the devisor gave his directioniB, 
should cancel the last will ; such an act would not be a re- 
vocation of the last will : or suppose a person having a will 
consisting of two parts, throws one unmtentionally into the 
fire, where it is burnt, it would be no revocation of the de- 
vises contained in such part. H^yde v. Hi^dcy 1 £q. Ca« 
Abr. 409. S. C. S Cha. Kep. 155. However in order to 
effectuate a revocation by cancellation, it is not necessary 
that the will should be actually destroyed ; hence, a slight 
tearing of a will, and throwing it on the fire, mth a deliberate 
intent to consume it, by the testator, though it fell off and 
was preserved by a byestander without his consent or know- 
ledge, has been holden to be a sufficient revocation. Bibb d. 
Mwe V. ThomaSf 2 Bl. 10453. But to operate a revocation 
the act of cancellation must be complete ; for if a testator, 
conceiving the intention of cancellmg his will, proceed to 
carry that intention into effect, but b^ore his object is, in 
his own imagination, fully accomplished, he changes his pur- 
pose, the act not having been completed will not be suffident 
to destroy the validity of the will. Doe v« Perkesy 3 Bam. & 
Aid. 489. In all these oases it is the intention which must 
govern, and parol evidence Is admissible to explain it* 
Cowp. 53. If a will be destroyed during^ the lifetime of the 
testator, and without his knowledge, it will be substantiated 
upon satisfactory proof thereof ami of its contents. Treo^ 
lyan V. Trevdyanf 1 Phillim. 149. 
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be suhshlb^ and effective at the time of the death of the 
testator. If therefore it be not executed according to the 
statute of frauds, it is not egtctivey and it is as if no second 
will had existed, as in the present case of Onions v. Tyrer^ 
(and yet a devise of lands itoid in respect to the incapacity 
of the devisee to take, shall revoke a former devise. So shall 
a subsequent grant to a person incapable of taking.) So, if 
the second will be effectively «cancelled in the lifetime of the 
testator, the first will shall operate as if no other had existed, 
for it is the only will subsisting at the testator's deaths (4). 

As concerning acts that may be done by a testator so as 
to occasion either a total or partial revocation of his will, it 
should be observed, that the above-mentioned statute has 
not taken away revocations of last wills by acts in law; as if 
the testator should afterwards make a feoffinent or convey* 
ance contrary to the will, or any other act inconsistent with 
it, but such revocations remain as they were before thq 
making this statute f; and an alteration of circumstances 
may be a revocation of a will notwithstanding this statute^ 
which does not extend to implied revocations s ; as it hath 
been held, that, without an express revocation, if a man who 
hath made his will afterwards marries and has a child, this 
is a presumptive or implied revocation of his former will 

which he made in a state of celibacy^. From Brady v. 

CubUt, Doug. SO. (which collects the other cases upon this 
subject) it appears that no change in the situation of a testae- 
tor can amount to more than a presumptive revocation of a 
devise pf lands, and consequently that evidence is admissible 

e 1 p. Will. S45. n. 4th edit. ^ Gilbert on Wills, 99. 2 Black. 

* Cardi. 81. Com. 502. 

s 1 £q. Cas. Abr. 413. 



i4) But the particular cirlbumstances of the cancellation 
I of the case must be attended to ; for in a modem in* 
stance where a second will was mutilated so as to amount 
to a cancelation, such cancellation was held not to revive a 
prior will of nearly similar import. Moore v. Moore, 1 PhiUim. 
375. 406. 
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to rebut such presumption. — That a disposition of the ^kole 
estate will be presumptively revoked by a subsequent marriage 
and birth of a child. But quere, says Mr. Cox, Whether 
either of those circumstances singly, or only s, partial dispo- 
sition of the real property will raise the presumption > (5). 

J ' * 1 P. Wm. 304. note 4. 4th edit. 



(5) This head of revocation, originally borrowed from the 
civil law, (althouffh by that law the doctrine stood upon a 
different footing, for it was the birth of issue alone that re- 
voked, Cicero de Oratore, lib. i.) was formerly considered as 
grounded upon a presumed alteration of intention in the 
testator, but Jjord Kenyon {Doe v. Lancashire, 5 T. R. 58.) 
has thought, and in wmch opinion Lord Ellenborough has 
concurred (Kenebel v. Scrafion, 2 East, 541.), that the rule 
is founded '^ on a tacit condition annexed to the will when 
*' made, that it should not take effect if there should be a 
** total change in the situation of the testator's family." The 
change of circumstances may imply a change of intention ; 
but the great circumstance which has been regarded as 
laying the foundation of this implied change of intention is 
the subsequent acquirement of new moral duties. But upon 
whatever grounds this rule of revocation may be sup- 
posed to stand, it has been solemnly determined that a 
subsequent marriage and the birth of a child, toithotU pro- 
vision made for the objects of these relations, is such a ma- 
terial change in the circumstances of the testator's family, 
as will work a revocation of a devise of land. Kenebel v. 
Scrafton, supra. And in a case where, after making his will» 
the testator married, and his wife became pregnant with 
his knowledge, the posthumous child was considered for this 
purpose in the same condition as a child born during the 
testator's lifetime. . Doe v. Lancashire, supra. The rule, 
however, applies only to cases where the wife and children, 
the new objects of duty, are wholly unprovided for, and 
where there is an entire disposition of the whole estate to 
their exclusion and prejudice.* Therefore if a testator by 
his will made before marriage specifically contemplates and 
provides for the persons who afterwards stand in the legal 
relation of wife and children to him, his subsequent marriage 
and the birth of children does not vacate his will. Kenebel v. 
Scrafion, supra. See also 1 Ves. & Bea. 465. So a will 
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With respect to real estate: By Lord Chancellor Hard- 
wicke : The general principle is, that, at the time of the 
devise, the devisor must have a disposing capacity, and an 
estate in the land devised ; and the estate must remain in 
the same plight and condition until his death : for the least 
alteration by any act of his makes it a different estate, and 
shews a different intention, and therefore is an actual revo- 
cation. Thus, if one seised in fee devises, then enfeoffs, or 
conveys it to another to the use of himself in fee ; though it 
is the old use that remains, yet it is a revocation, notwith- 
standing it is his own feoffment or deed. So of a bargain 
and sale*^ without inrolment. So if a man think himself 

^ A bargain, and sale is a convey- by deed of feoffment or lease and 
ance made by deed, whereby real release. Yet real estate will not 
estate may be Conveyed as well as p^ss by bargain and sale, unless the 

made in favor of the children of a first marriage is not re- 
voked by a subsequent marriage and the birth of children 
of such subsequent marriage, where the second wife and 
her children are provided for by a settlement. Ex parte Earl 
o( llchesier, 7 Ves. 348. And a devise of real estate in favor 
of a son aixd daughters of a first marriage will not be revoked 
by the subsequent marriage of the devisor and the birth of a 
child of that marriage, although the second wife and her 
child are unprovided for, because the only effect of such a 
revocation would be to let in the eldest son to the whole 
real estate. But in respect to personal estate the rule 
would be different. Sheath v. York^ 1 Ves. & Bea. 390. See 
also HoUvDoy v. Clarke, 1 Phillim. 339. Emerson v. BoviUt, 
lb. 342. To raise this presumption of a revocation, it hath 
been laid down, that both the circumstances of a man's 
marriage and of the birth of a child must conspire ; neither 
his subsequent marriage, nor the subsequent birth of a child ^ 
being of itself singly sufficient. Doe v. Barford, 4 Mau. & 
Selw. 10. Woodd. 373. 3 Wils. 516. And see 2 Fonbl. 350. 
note (b). But Sir John Nicholl, in a late most important case, 
after a luminous review of the pirinciples and authorities upon 
which the doctrine of implied revocation stands, conceived 
that where there are corroboratory facts, shewing an intention 
to revoke, the subsequent birth of children may operate a 
revocation without the concurrence of a subsequent mar- 
riage. . Johnston v. Johnston, 1 Phillim. 447. 
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tenaDt in fee, devises, and t^ien, i^preheading himsdf to be 
only tenant in tail, suffers a recovery with intent to confirm 
his will, it is a revocation (6). Ajs to mortgages, they are eX'^ 

deed be an iiidenture» and the same or with the cuaos rottdorum of the 
be inrolled within six months in one county, as directed by statate 37 
5>f the courts of Westminster-hall, Hen. VIII. c. 6* 

- ' . , 

• 

(6) The doctrine of revocations of devises of freehold, on 
which the devise operates as a conveyance, proceeds. not 
only on the words of the statute of wills, but on the nature 
of legal seisin, which changes with every change of the legal 
estate, and it was, as it should seem, oriffiniuly introduced 
in favor of the heir. The rule is founded on this technical 
principle of law, that, in order to render a devise valid and 
effectual, it is necessary that the seisin of the devisor shouhl 
remain unaltered from the execution of the will until his 
4eath. This species of revocation, or more accurately speak- 
ing, the ademption of the subject on which the will was 
designed to operate, is altogether independent of intention, 
and may prevail even in opposition to it. Therefore, where 
the whole estate is conveyed by lease and release to uses, 
although there be a resulting use in the ultimate reversion 
^o the grantor by the same instrument, yet the conveyance 
will operate as a revocation of a prior will, because the 
crantor takes back his old use by a conveyance which pur- 
ports to pass his whole estate. GoodtUle v. Ottoai/y 1 Bos. 
& Pul. 576. See also 2 Swanst. 273. So if A, after making 
his will, suffer a recovery, Doe v. Bishop of Uandqffl 2 New 
Rep. 491. ; or levy a fine, Doev* Dilnoty lb. 401. ; the devise 
will be revoked, although the use result, or be limited to A 
himself. Parsons v. Freemauy 3 Atk, 741. So it A devise 
lands and afterwards makes a feofiEment to the use of his will, 
3 Atk. 804. ; or if A covenant to levy a fine to the use of 
isuch person as he shall name by his will, then makes his 
will, and devises his land, and afterwards levies a fine in per- 
formance of his covenant, Ambl. 618. ; or if A, seised in lee, 
devise an estate in fee to B, and by a conveyance tai^es 
back an estate from B in fee, 3 Atk. 742. 2 Ves. jun. 431. ; 
all these cases amount to a revocation. So imperfect con- 
veyances, though not capable to pass the estate, as a bargain 
and sale, without enrolment, or feoffment without livery of 
seisin, work a revocation. Vauoser v. Jeffery^ 2 Swanst. 274. 
And a devise of a freehold estate contracted for is revoked 
by a subsequent conveyance to the usual uses to bar dower. 
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eeptiont out of the rule : at law a mortgage for yearfi, and 
in equity a mortgage in fee, are revocations pro tantOf or for 
so much only ; and the reason is, that a mortgage is only a 
security, aoMl though it he a conveyance of real estate, yet 
in this court it is a chattel interest only, and goes to the 
executor, and it gives no dower i« — Mortgages for terms of 

^ 5 New Abr. 527. 



Ravylins v. Surges, 2 Ves, & Bea. S82. So a devise of a term 
is revoked by a purchase of the fee. Capel v. Girdler, Sugd. 
on Vendors, 158. And a devise of an estate is in equity 
revoked by a subsequent contract for the sale of it, Ryder 
V. Wager, and Cotter y. Layer, 2P. Wm8.S32. 62S. Vomer 
v. Jeffery, 16 Ves. 519. ; if the contract be of such a descrip- 
tion as will entitle the vendee to a specific performance of 
it. Sugd. on Vend. 165. These are the necessary conse- 
quences flowing from the nature of a devise pf lands. Tt is 
not an institution of an heir ; it is in the nature of a convey- 
ance ; it is an appointment of the specific estate to be com- 
pleted by a subsequent event, namely, the death of the de- 
visor. The devisor must therefore continue to have it un- 
altered, and without any new modification, to the time of his 
dealh, when the devise is to take effect. If, therefore, any 
new disposition be made subsequently to the will, or in other 
words my new conveyance of that which had been conveyed 
by the will> it shall defeat the will. It implies an alteration, 
mni the rule that the estate must pass by the first complete 
conveyance becomes applicable. Ambl. 618. 2 Ves. jun. 426. 
3 Atk. 803. Cowp* 90. 305. On the principle that no alter- 
ation in the estate is effected, it has been held, that the mere 
partition of a joint estate does not operate a revocation, be- 
fsause it does not make any change in the seisin, and is inci- 
dent to a joint estate. Luther v. Kidby, 8 Vin. Abr. 148. 
An4 if the owner of an unqualified equitable fee devise it, 
and afterwards takes an unqualified conveyance of the legal 
fee, this is no revocation of the will, because the conveyance 
is iaddent to the equitable fee. 3P.Wms. 169. Greenhitt 
Vh Greenhdl, 2 Vem. 679. But if he take a qualified convey- 
ance of the legal: fee, for the purpose of preventing dower, 
it is a revocation of the will, being a change in the quality 
of the estate, and not incident to the equitable fee. Ward v. 
Moore^ 4 Modd. 368. 

R 2 
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years on the death of the mortgagee, the term and the right 
in equity to receive the mortgage debt, vest in the same 
person^ viz. the executor or administrator. But, in cases of 
mortgages in fee, the estate on the death of the mortgagee 
goes to the heir or devisee, and the money is payable to his 
executor or administrator n>, and must be paid by the heir, if 
he has the estate, as hath been shewn i^. — If lands are de- 
vised to one in fee, and afterwards mortgaged to the same 
devisee, it is « revocation in toto, or in the whole, being in- 
consistent with -the devise; though if the land be mortgaged 
to a stranger, it is otherwise <>; for it hath been admitted to 
be a settled rule in chancery, that where a testator devises 
his lands in fee to one, and after mortgages H in fee to an- 
other, and then dies before the principal and interest is paid, 
this is not a total revocation of the will, but quoad the mort- 
gage only, or as far as the mortgage, and the devisee shall 
have the equity of redemption p (?)• 

» Co. Lite. 205. note 1. 13th edit. <> Free, in Cha. 515. 
" Page 62. p 1 Salk. 236. 258. 

!■■■ « I II lllll^llllll III — — — ^—^ — — M».^i^. 

(7) This proceeds upon the principle that to defeat the 
-disposition by the will, there must be a subsequent convey- 
ance of the tokole estate. It must be commensurate with 
the appointment which the will has made. If the incon- 
sistency between the disposition by the will and the subse- 
xjuent disposition be merely partial, the revocation will not 
extend beyond such inconsistency. As where A devises an 
absolute estate in fee to B, and afterwards by a subsequent 
devise gives him only an estate tail in the same land, it is a 
revocation merely to the extent of the difference between an 
estate tail apd an estate in fee. Cowp. 90. So in the case of 
a conveyance for the payment of debts, th^ surplus resulting 
or being expressly reserved to the party making it, &nd his 
heirs, it is precisely the same case as that of a mortgage. 
There i» no distinction between a general charge for &bts, 
and a charge for a particular debt. .The alteration of the 
estate in substance extends no farther than to let in the par- 
ticular purpose ; and whether definite for a particular debt, 
or indennite for all debts, makes no- difference. 2 Yes. jun. 
4S8. See also Williams v. Owen, lb* 595. Cave v. Holfard. 
lb. 60S. But though a conveyance for a particular purpose 
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If a man devises land, and then makes a feofihient or 
conveyance of it, and afterwards repurchases it, yet the will 
stands revoked by the feofiment, and the repurchase is no 
declaration of the testator's mind to set it on foot again <i. •» 
Although a covenant or articles do not at law revoke a will, 
yet, if entered into for a valuable consideration, amounting 
in equity to a conveyance, they must consequently be an 
equitable revocation of a will or any writing in nature there- 
of r. — If a man devises land to J. S. and afterwards bargains 
and sells it to another, though this be not inroUed within 
six months, according to the statute, consequently nothing 
can pass to the bargainee, yet this is a revocation of the will ; 
because here is a solemn act done, which plainly shews the 
intention of the testator to countermand the will*. 

If a man seised in fee devises to A B in fee, or for life, 
and afterwards makes a lease to C D for years, this even at 
law shall not be a revocation, but during the years : for the 
testator's intent does not appear further than during the 
term of years ^ : and, where an husband was possessed of a 
term for forty years, devised it to his wife, and afterwards 
leased the same land to another for twenty years, and died ; 
it was held that tliis lease was no revocation of the whole 
estate, but only during the twenty years, and that the wife 
should have the residue by the devise «. So, if a man seised 
of lands devises the same in fee, or for life, and afterwards 
makes a lease thereof to another for years, it shall not be a 
revocation but during the years : though, in case a person 
has devised lands to one and his heirs, and afterwards leases 

<! Gilb. on Wills. 101. <^ 1 Roll's Abr. 616. 

'»P. Wai. 624* «/Wi. 

8 GUb. on Wills, 111. 



will not operate beyond what the particular purpose requires^ 
yet if the conveyance goes farther than what that purpose 
requires, it will be a revocation. Therefore, if a man in 
such a case conveys the tvhole of his estate, taking back an 
estate for life or giving an estate for life to another, that is 
a revocation. Vawser v. Jeffery^ 2 Swapst. 273« 
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the same to biAi for a certain t&nx^ to commenoe after the 
defis<Nr*s death, thk is a revocatt(Ni of the whole estate*'. 

Where a man was seised of a lease for diree livesi which 
he d&risedy and afterwards surrendered the whole lease and 
took a new <»ie to himself and his heirs for three MveSy it was 
decreed by Lord Chancellor King, that this renewal of ibp 
lease was a revocation of the will, as to this particular <• So 
where a testator devised by his will a leasehold estate, which 
he held under Magdalen CoBege, and after the making of his 
will, before his death renews Us lease, .by surrendering the 
old one, and taking a new lease, it was determined by the 
Lord Chancellor that this was a' revocation of the devise ie^ 
And thus it hath lately been determined where a leasehold 
estate was specifically given and surrendered by the testate* 
^er having made his will * (8). And where testator held an 

"^ 1 Roll's Abr. 616. * ffoneandMedcraft, 1 Bro. Cha. 

* 3P. Wni. 166. 17a Rep. 261. 

y SAtk. 599« 5New Abr.527. 



(8) The renewal of a lease for lives is always a revocation, 
because the renewed lease being a new purchase of a free- 
hold estate^ cannot pass by a will previously made. Mar^ 
loQod v. TurneTf 3 P. Wms. 170. Dtgbif v, Legard, 2 Dick^ 
500. Abney v. Miller^ 2 Atk. 597* Ana in respect to a lease 
for years, if a testator simplv bequeath a lease of which he 
is possessed at the making or his will, and afterwards tene^ 
that lease, the legatee is not entitled to the benefit of the new 
lease, for the new lease is not given to him, but the old lease 
only» which by the renewal is adeemed and gone. James y. 
Dean, 15Ves. 238. But a testator may, if he please, in the 
case of a chattel lease, give not only the actual lease of which 
he is possessed at the making of his will, but such renewed 
or other lease of the same premises as he happens to be en- 
titled to at the time of his death. In every case, therefore, 
where the lease has been renewed by the testator, after the 
making of his will, the true inquiry is, whether it appears 
from the context of the whole will to have been the testar 
tor's intention that the legatee should take, not merely the 
actual lease, if it subsisted at his death, but any renewed or 
other lease of the same premises which he might then happen 
to be possessed of. Id. ibid. Cokgravev.Manbi/f 6Madd. 72. 
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estate fbr tiiree UveS) which he devised to his wife> and 
afterwards purchased the reversion in fee of the lifehold 
estate, the purchasing the fee was held a revocation, and the 
land thereby to descend upon the heirft. 

Li case a fortune be given to a child by the father^ subset 
quent to tlie-makiiig of his will> wherein he had bequeathed 
her a portion^ diis shall be taken as a revocation of the 
legacy and will for so much^; aa where a man 'by his will 
gave his four daughters 60Qi^« a-pieoci and afterwards mar^ 
rled his eldest daughter to the plaintiff, and gave her TOCtf* 
portion. After that he makes a codicil, and gives KM. a* 
piece to his unmarried daughters, and thereby ratifies and 
confirms his will, and dies. The plaintiff preferred his bill 
for the legacy of 60(M. gii^n to his wife by the will. It was 
held by the master of the rc^s, that the portion given by the 
testabNT in his lifetime should be intended in satisfaction of 
the legacy. And it was agreed to be the constant rule of 
the court of chancery, that where a legacy was given to a 
child, who afterwards, upon marriage or otheridse, -hath the 
like or greater sum, it should be int^ded in satisfaction of 
the legacy, unless the testator should declare his intent 
otherwise ; and it was said the words of ratifying and con*' 
firming do not alter the case, though they amount to a new 
publication, being only words df form, and declaring nothing 
of the testator's intent in this matter «• 

A portion given after a legacy shall not be a satisfaction 
of it, where it is expressly given in satisfaction of a different 
clium ; or where it is given absolutely, and the legacies under 
limitations. Neither can a legacy be a satisfaction for a 
claim aliwide^ i* e.from some other person, unless clearly ex* 
pressed to be so intended <^. 

A parent paying a portion is presumed to mean to per<A 
form the gift of a legacy ; unless there be a sufficient evi* 
dence to repel the presumption®. As where a father gave a 

'^ GaUon v. Hancock, 2 Atk. 424. ' Batigk v. Reed, 3 Bra. Cha. 

*> Prec. in Cha. 183. Rep. 192. (S. C. 1 Ves. jun. 257.-) 

* Jrod and Hurst, 2 Frem. R«p. ' EUisonT» Cookson, 2 Bxo..Ctm^ 

224. Rep, S07.. 
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sum to his daughter, by will, aud aftei^rards gave an equal 
sam a9 a portion^ it was presumed to be im ademptioD. In 
this case the Lord Chancellor said, the argument is, that the 
will is a distribution of the testator's property among his chiln 
dren ; and if he advances the portion to a ehiid, ^e pre^ 
sumption of law is, that the provision is satisfied. It is a pre- 
sumption capaUe of being rebutted by evidence. With 
respect to the rule of law, I think, if neither the rule itself, 
or the mo4e of rebutting H bad ever prevailed, it would 
have been as wise ; but, as it is, I must admit that such a 
presumption exists ; and though it is argued testators may 
not know it, yet I think, if there is such a presumption, die 
aabject is bpund to know it ^ 

- Where a putative father gave a legacy of iS50^. to his 
daughter, and afterward, in his lifetime, gave lOOM. as a mar- 
riage portion; and after the marriage gave her and her hus- 
band 600/,, it was held not a satisfaction of the legacy, a de- 
claration of the father's being proved by parol evidence that he 
intended a further provision. *pf The Lord Chancellor said. 
The old rule of satisfaction was a rigid one. If I am to believe 
the. only witness produced, the testator in the second gift did 
not mean to perform the whole purpose, therefore every other 
act of^ Bounty will stand clear, and advancements to any 
amount, unless marked with the intent of being the ultimate 
bounty, will stand unaffected. I do not rest on the witness 
jreferring to an intention in the father to do more at his death, 
but that the testator did not in the gift express any intention of 
satisfaction; therefore the gift by the will is not satisfied 9. 

There is a difference where a legacy and portion are given 
hy a stranger, and where the same are given by a parent ; as, 
where a legacy was given by a stranger to a female infant, 
the same was held not to be adeemed by his paying a mar- 
riage portion, and making other provisions for her and her 
husband. — Lord Chancellor. The word portion, although 
applied in the case of a parent, shall not be so applied to the 

gifts of other relations or friends : it has been determined 

« 

' Ellison V. Cookson, 3 Brp, CUa. * Deheze v. Man, H Bro. OmC, 
Rep. 63, • Rep. 165. 519, 
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not to extend to a grandfather. Whatever foundation there 
might be for the original application of the rule> that the ad- 
vancement of a parent shall not be a further gift, it i« not 
now to be disputed ; but it is obvious the intent of the tes- 
tator is as often disappointed as served by it. Those cases 
stand on their own ground; this case is an attempt to make 
a friend's legacy satisfied by a subsequent advancement. 
There are cases where a man may describe himself so, that 
that the gift by the will, and that in his lifetime, may be 
intended for the same purpose, but it must appear that he 
ilieant to put himself in loco parentis [in the place of a 
parent] ; for there are no cases where it has been so held ; 
if the second gift appeared to be diverso intuitu [with a dif- 
ferent view]. I have gone through all the cases, and it appears 
to be the result of them, that where a stranger gives a legacy 
by will, and afterwards gives a sum without any evidence 
that it is intended for the same purpose, it is not taken for a 
satisfaction; to make it so, it must appear, at the time of the 
gift, to be meant as an ademption of the legacy ^ (9). 

' Powel V. Cleaver, 2 Bro. Cha. Rep. 500. 



• {9 In general a person is entitled to the benefit of as many 
gifts as another chooses to bestow upon him^ and a second is 
not a substitution of a first gift ; but, as we . have before 
seen, it is not so as to a debt. Judges in equity have also 
thought that a portion was in that respiect like a debt, and 
accordingly have held thB.tprimdJ'acie a portion to a child, 
by the will of the parent, if there be any other prior provision, 
is a satisfaction, unless it is shown clearly that it is not so in- 
tended. Hinchliffe v. Hinchliffe, 3 Ves. 516. And on the 
same principle a subsequent advancement has been held an 
ademption of a prior legacy. Belkuis v. Uthwaitey 1 Atk. 
427. Copki/ V. Copley^ 1 P. Wms. 147. Bydev. Bydcy 
2 Eden. 19. S.C. 1 Cox, 44. Nor will slight circutaastances 
of difference between the provision by the settlement and 
that by the will alter th($ doctrine of satisfaction. Pole v. 
Lord Somersy 6 Ves. 309. But the doctrine resting entirely 
upon presumption, the portion given by the will, or the sub- 
sequent gift to operate either as a satisfaction of a prior pro- 
vision, or an ademption of a prior legacy^ must, be ejusdwi 
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Cases wherein two log^es havQ been given bj will to tliQ 
same petson, and he decreed to have only oney or both of 
theniy have heretofore be^n mentionedi in treating on recon* 
dliog repugnant clauses K And that a legacy may be 
adeemed by testator's selling stock c^>ecifieally bequeathed^ 
is hereafter shewn in treating on specific legaci0s. 

And thus having prooeeded concerning how a Willi after 
being raade^ may be revoked in whole or in part^ we come 
now to ipake some observation on what might be done iot 
rectifying the revocation ; and as under some circumstimcefit 
this might be effectuated by a cctdiGily and in some cases by 

Page 199. 



generis f and equally beneficial to the child. Thei^efore land 
IS not a satisfaction for money, nor is money for land« Ben-^ 

fough V. Walker 9 15 Ves. 512. So a gift for the absolute 
enefit of the legatee is prtmdjacie not an ademption of a 
legacy which gives only a qualified interest. 'Tnellusony* 
JVoodfordf 4 Madd. 420. And an advance to a legatee is 
not an ademption, if the nature of the gift is different from 
the legacy. Bell v. Coleman^ 5 Madd. 22. Unless, indeed, 
the intent of the testator that they should so operate is manf- 
fest and expressly declared. Id. ibid. Bi/de v. Bi/de, supra. 
There is however this restriction imposed upon the gene*** 
rality of the rule, that to have the effect of satisfaction or of 
ademption the donor must be a parent, or a person acting 
as a parent, and discharging parental duty towards the 
legatee, for the rule is founded upon the artificial notiony 
that the parent is paying a debt of nature, and a sort of feel-* 
ing upon what is called a bearing against double portions.; 
A giu by a stranger to a legatee is not an ademption of a 
l^acy given by such stranger to him, because a stranger is 
in general understood as giving a bounty, not as paying a 
debt ; he must therefore be proved to mean it as a portion 
or provision, either upon the face of the will| or by evidence 
applying directly to the gift proposed by that will. 18 Yes* 
153, 154. Coop. 281. And in this respect an advantage is 
given to illegitimate over legitimate children, for in the latter 
case a portion would be a satisfaction of a legacy ; but it 
would not so operate in the former case. Ex parte Dubostf 
18 Ves. 140. W^herby v« Dixon^ Coop« 279. 
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repidiUdiing the will, we dliaU now advert to and treat en 
those particulars. 

A codicil is a schedule or supplement to a wiQ, or an 
addition made by the testator annexed to and to be taken as 
part of a testament; being for its explanation or alteration, 
or to make some addition to, or subtraction from the former 
dispositions of the testator K An executor cannot regu* 
larlj be appointed by a codicil, yet may be substituted, ac- 
cording to the will of the testator K A man may make 
divers codicils, and the first is of equal force with the lastj 
if not contradictory to each other ; and herein they difiPer 
entirely in their nature from wills, for no man can die with 
two testaments, because the latter doth always infringe the 
former, but a man may die with divers codicils, and the latter 
doth not hinder the former, unless they be contrary >°. 

When a codicil is added to a will with intent to pass any 
real estate, care should be taken in using words sufficient, 
whether it be for altering former dispositions or disposing of 
estates purchased after the will was made ; and the testator 
should execute the codicil in the same manner, and with the 
same number of witnesses, as is requisite to the executing ad 
original will according to the statute. So, if a will concerns 
only personal estate, and a codicil is added with intent to 
make any alteration, subtraction, or addition, care ought td 
be taken in using words sufficient for the purpose* *— Where 
there is time and opportunity for writing over the will afresh, 
and thereby to make such alteration as may be necessary, it 
is much more advisable so to do than to make alteration by 
a codicil, which will not only increase the expence of the 
probate when the will comes to be proved, but perhaps 
require as much, if not more nicety in framing than the 
will itself* 

With respect to what will be a republication of a will of 
land. Or real estate, by a codicil, under different circum-* 
stances, appears to have been a subject of much litigation ; a 
variety of cases pertaining thereto are collected and discussed 

^ Godolpliin*s O. L. p* 1. c. 1. ^ Swinb. 14. 
s^ct. S^ » Ibid. 15. 
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in the case of the Attorney General v. Do'aming before the 
court of chancery in 1769 ^. And in a case before the court, 
where the testator afler having made his will renewed a 
prebendal lease, and some years after having purchased 
another prebendal lease, he made a codicil to his will, (which 
he declared was to be annexed to his will,) and thereby he 
gave the newly purchased estate to trustees, to the use of his 
daughter Mary for life, remainder to other uses. On the 
question, Whether the renewed lease was not an ademption 
of the bequest, and if so, whether the codicil was a republi- 
cation of the will ? It was argued, that, in the Attorney 
General v. Dotvningf it was decided that a will was repub- 
lished by a codicil annexed to it, though the codicil related 
to subjects perfectly distinct from the will, and that a will of 
land would be republished by a codicil relating wholly to 
personalty, provided it was attested by three witnesses. — 
Lord Chancellor. The ground of Lord Camden's opinion in 
the Attorney General v. Downing was, that where the testa- 
tor annexes a codicil to his will, he treats them as one instru' 
went, and makes them so from that time* But, without en- 
tering into the question of republication of wills of lands, I 
think that in this case, where the testator speaks of a codi- 
cil to be annexed to his will he speaks again of his will, and, 
at least, in case of personal estate, it amounts to a republi*^ 
cation « (10). 

° Reported in Amb. Rep. 571. thereto cited, in arguing the case o^ 

• Coppin V. Fornyhousei 2 Bro. Powd v. Cleaver, But nothing was 

Cha. Hep. 291* The same point was said by Lord Chancellor tho^on. 

agitated, and divers cases alluding Ibid, 511. 513. 



(10) A codicil executed with the same solemnities which 
are required in order to render valid a devise of real estate,- 
and which contains a general clause of confirmation of the 
will, or sufficiently indicates an intention that the will shall 
be deemed of the same date with the codicil, will have the 
effect of republishing a will of real estate, although the 
codicil relate merely to personal estate. Gibson v. Lord 
Montfortf 1 Ves. sen. 493. For where the will is republished 
by a codicil, the will and codicil are considered in point of 
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Where a man may have by him two or more wills, the 
latter, as above mentioned, overthrows the former ; but the 
republication of a former will revokes one of a later date, 
and establishes the first again P; so that what was be- 
fore rendered void becomes valid by the new publication ; 
and if there are words contained therein sufficient for 
passing or conveying such estate as the testator is pos- 
sessed of at the time of the republication, to the person 
or persons for whom the same is designed, it may answer 
the purpose of making a new will ; but if the words con- 
tained therein are insufficient, it will not be effectual ; for the 
republication makes no alteration in the words of the will, 
and therefore can have no effect where the words are not 
sufficient to convey the estate to the person or persons for 
whom it is designed. -—— Where the will concerns real 
estate it is safe to republish it in a formal manner, as by the 
testator's taking it in his hand and declaring the same to be 
his last will, in the presence of three witnesses ; and then to 
make a memorandum thereof in writing at the bottom of the 
will, or if there should not be room sufficient, then in the 
margin or on the back thereof, which may be as follows, 
viz. 

P 2 Black. Com. 502. 



law as constituting but one instrument ; and the operation 
given to the codicil is to bring down the will to the date of 
the codicil, making the will speak as of that date. Acherley 
V. Vernon^ Com. 381. Barnes v. Crom, 1 Ves. jun. '486. 
S. C. 4 Bro. C. C. 2. Piggot v. Waller, 7 Ves. 98. Therefore 
lands purchased after the date of the will, and before its re- 
execution, or before the date of the codicil, or lands con- 
tracted for before the date of the will, but conveyed between 
the dates of the will and codicil, will pass under the will, if 
the terms of the will are sufficiently comprehensive to include 
them. Goodtitle v. Meredith, 2 Mau. & Selw. 5. Hulme v. 
Heygate, 1 Meriv. 285. Rcmley v. Ei/ton, 2 Meriv. 128. And 
an actual annexation of the codicil to the will is not essen- 
tial to its republication. Toller on Executors, SO. . 
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Whereas I John Mills^ the testator named in this imlly 
hiove republished the same^ with an h^ttnt therehy to make void 
qll and everi^ other toill and mils at any time heretofore by me 
nmdey and to confirm and establish this^ xohich I ha^x declared 
to he my last toiU and testaments, in the presence of John Smith, 
Alice Smithy and Thomas Jones, ivho I have desired to $nb^ 
scribe Aeir names as witnesses hereto : and in mtness whereof I 
tie said John Mills have hereunto subscribed my name this 
day of fin the year of our Lord 18 

John Mills. 

Signed by the said John Millsy in the 

presence of nSf toAo, at his request, 

and in his presence, have subscribed 

our names as witnesses to the above 

. republication. 

JoHK Smith. 
Alice Smith. 
Thomas Jones. 

If the will concern only personal estate, it will not be 
amiss to use the same formality for republishing it, though 
more slender evidence will be sufficient for the purpose. 
As to bequests and testaments of personal estate, and a 
devise affecting real estate, there is this distinction. The 
former will operate upon whatever the testator dies possessed 
of, whether he had it at the time of making his will or the 
same was afterwards acquired. The latter will operate only 
upon such real estates as were the testator's at the time of 
executing and publishing his will ; wherefore no real estate 
purchased afterwards will pass under such devise, unless 
subsequent to the purchase or contract the devisor re- 
publishes his will (11). So here, if a man having made his 
will, and thereby devised the whole of his estate and effects, 
and afterwards purchases any real estate, and dies, without 



- (11) See the <^servations of Lord Eldon m Bland v^ 
Lambf 2 Jac. & Walk. 405. 
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either republishing, or alietmg and re-executing his will, as 
directed by the statute heretofore often mentionedy he may 
die both testate and intestate, and his personal estate m^y 
be disposed of by himself and his after-purchased real 
estate by the law, or will descend to his heir at law : which 
circumstance now leads ua to shew» as was proposed^ how 
in various cases a man may die both testate and intestate, 
9nd thereby part of his estate be disposed of by himsd^ 
and the other part by the law. 

Those cases will be readily perceived, if we advert to 
what has been treated oa under this and the next preceding 
bead ; a^ under the head of making the will it was shewn 
that, if the testator by his will gives his heir at law no other 
estate than the law entitles him to, he will take by descent 
and not by the will ; so, if there are not words in the will 
sufficient for diifinheriting the heir at law, or if there is a 
defect in executing the wiU> ^^ in signing or witnessing it, 
whereby the same may be rendered invalid as to the real 
estate : and, if it be not in writing, but only nuncupative or 
verbal, which may be sufficient for the testator's goods and 
chattels. In those cases a man havii^g r§al and personal estate^ 
and having quade his will and died, may be said to die both 
testate and intestate ; intestate as to his real estate, which 
will descend to his heir at law in such manner as heretofore 
shewn % and testate as to his personal ; for here he may have 
a will sufficient with respect to his goods and chattels. In 
hke manner a man may die both testate and intestate where 
be has a will duly signed and witnessed, but has thereby dis- 
posed ooly of part of his real and personal estate, and not 
mentioned the rest, or deviled the residue to any one ; in 
wl^ipb case part of his real estate will descend to his heir at 
l^w, and part ef his personal be distributed in such manner 
^B w& heretofore shewn '; unless it should devolve to the 
executor under such circtunstances as have been men-* 
tinned •• 
. Under this head of revoking the will, it may be perceived 

4 Page 108—117. • Page 214. 

' Page 84. 
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that a man, afler having made his will, may die either wholly 
intestate, or part testate and part intestate ; as where he re-^ 
yokes his will ; which revocation may arise from a varidty 
of causes, and be either expressed or implied ; as if the tes- 
tator cancels his will by tearing, obliterating, or burning it, 
which is an express revocation ; so where, after having made 
his will, he marries and has a child ; this is held a presump- 
tive revocation ; and hereby, as well as by tearing, oblite- 
rating, or burning his will,*he may die wholly intestate, both 
as to his real and personal estate. Likewise implied revo- 
cations are, where the estate devised is altered afler making 
the will ; as in case the testator afterwards conveys the same 
to another, even though it may be re-conveyed to him, yet 
the conveying it is an implied revocation of his will, as to 
the estate conveyed by him. So, if a man possessed of a 
leasehold estate, and after having devised it surrenders his' 
lease, and takes a new lease of his estate, this is an implied 
revocation of his will as to this particular, and if he dies be- 
fore republishing, it, he may die both testate and intestate ; 
testate as to that part of his will which is unrevoked, and in- 
testate as to the part revoked ; so that one part of his estate 
may be disposed of by himself, and the other left to the dis- 
position of the law. So it may be in respect to other cases 
that amount to implied revocations. 

There is another kind of intestacy, which may be where 
a m&n may have made his will in writing pursuant to what 
is required by the statute of 29 Car. II. and thereby devised 
his real and personal estate, but hath not appointed any exe- 
cutor, either expressly, or by words whereby the making of 
an executor may be implied; and in tlmis case a man may 
also be said to die both testate and intestal^ ; testate ^ to his 
real estate, and intestate as to his personal: yeth^fe the 
law has no concern with the disposal of either, administration 
being to be granted with the will annexed, which is to be? 
the administrator's guide in disposing of the personal estate^ 
in like manner as heretofore mentioned t; and as to the real 

« Page 2. 
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estate, an executor, as such, if appointed, has no concern 
therewith ; neither is the appcnntment of an executor re* 
qnisite where the will concerns only real estate, and has no 
concern with goods or chaltels, nor ought it in such case 
to be proved in the spiritual court ■ (12)« 



CHAPTER IV. 



OF PROVINO THE WILL. 



Under this head we shall consider what an e)cecutor may 
do before the wiU is proved, and the reason why it should 
be proved. Whether it is prudent for the executor to take 
upon him the executorship, or to refuse it ; the advantage 
that may accrue by taking upon him the executorship ; his 
right to the surplus. The detriment or loss he may sustain 
by taking upon him the executorship ; the effect of his 
joining with a co-executor in acquittance for money ; in 
what cases executors shall pay interest for money. Then 
just take notice of the will, which concerns both real and 
personal estate, or personal estate only ; and where and by 
whom the probate thereof is to be granted ; and proceed 
to shew how the will may be proved in common form, or 
form of law, and the end and purpose of proving it either 
way. For proving it in common form; the power an exe- 
cutor has for compelling the ordinary to grant the probate, 
and what may obstruct his obtaining the same. «— Cases 

« Cro. Car. 396. 



(12) Therefore the probate of a will devising real pro- 
perty is not evidence of the contents of the will, even 
though the original is proved to be lost; the spiritual court 
having no power to authenticate such a devise as far as it 
relates to land. Bull. N. P. 245- Doe v. Calvert, 2 Campb. 
389.. 
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whereift administration mu$t be granted with the will an* 
nexed> and the manner of thus granting it. — The method 
of proving a will in chancery. —- That a will is to be 
registered if it concern real estate, or certain chattels real in 
the counties of York and Middlesex ; and the manner and 

form of doing it.< In what court suits must be brought 

for proctors' fees, and the manner of taxing their bills. 

Before letters of administration are issued, an admi« 
oistrator can do nothing, yet an executor may do many acts 
before he proves the will, as heretofore mentioned < ; and the 
reason of this is, that an executor derives his power from the 
will and not from the probate; but the administrator owes 
iiis entirely to the appointment of an ordinary. An exe- 
cutor, before die will be proved, may i»eize and take into 
liis hands -any of the goods of the testatpr» He may pay 
debts, receive debtSi make acquittances and. releases of debts 
due to the testator, and take releases and acqinttances of 
debts owing by the testator; and if before the will b? 
proved, the day occur for payment upcm bond made by or 
to the testator, payment must be made to or by the executor 
though no will be proved, upon the like pain of forfeiture as 
if the will were proved* Also, an executor may, before 
probatei sell or give away any of the goods or chattels of 
the testator y. And the executor, for goods of the testator 
taken from hii9» or a trespass done upon the lease land, <Mr 
^ distraining or impounding of goods or cattle^ mpy maintain, 
before the will be proved, actions c^ dktress, or r^levin, pr 
detinue ; for tibiese actions arise i:ipon the executor's, own 
possession. But before .the proving of a will, ian executor 
cannot maintain a suit or action of debtf or the like ; and 
the reason is, for that therein he must shew forth the will, 
proved under the seal of the ordinary (1). And so it seems 

* Page 2. y Went. Off. Exec 34, 35. 



(1) An executor mB,y commence an action, but he cannot 
declare before probate, sdnee in order to assert a claim in his 
representative character, he must produce the copy of the 
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it vaxut be, If he bring any action for trespass done, or goods 
taken in the testator's lifetime, so as the testator himself 
was entitled to the action, and it grows not upon the 
executor's possession, but upon the executor's own contract 
for the testator's goods ; and if the executor sell cattle or 
other goods of the testator's before the will be proved, he 
may for the money payable maintain an action fm debt 
before be hath proved any will ; and in this, and the action 
of trespass, there is no necessity of naming him executor". 
In general, an executor is a complete executor before pro<« 
bate to all purposes but bringing of actions ; so that he may 
release an action, assent to a legacy, may be sued, may 
alien, or otherwise intermeddle with the goods of the 
testator A. For by administering (that is, if one do either 
pay debts of the testator, or receive debts, or make ac* 
quittances for them, or demand the testator's debts as 
execut(Mr, whidi are acts of administering ^, as will be more 
fully shewn hereafter), the executor hath accepted and 
taken upon him the whole administration before the probate * 
and is thereby entitled to recme the debts due to the 
testator ; and all payments made to him are good, and shall 
net be defeated, althou^ he should die tfid never prove 
ik^ will ^ 

The executor may, in convenient time after the testator's 
death, enter into the house descended to the heir, for the re* 
moving and taking away the goods, so as the door be open, 
or at least the key be in the door ; and this seems to be un-* 
derstood of tfa^ door of each room. For, although llie door 

, * Went, Off. Exec. S^. •* Went. 41. 

• 1 S^. 301. ' 1 Salk. 306, 307. 



will certified under the seal of the spiritual court, or, as it is 
sometimes styled, the letters testamentary; but when pro-- 
duced they will have relation to the time of suing out the 
writ. Toller on Executors, 47. So before probate he roa^ 
file a bill in equity, and it has been said to be sufficient if 
probate be obtained at any time before the hearing. Patten 
V. Pantorif cited 8 B«c. Abr. 53. 

s 2 
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of entrance into the hall and parlour be open, the executor 
cannot by that justify the breaking open the door of any 
chamber to take goods there ; but only may take those in 
the rooms which be open. And thts seems to be proved by 
the case of a chest with evidences ; .which it is said the exe- 
cutormay take, and put out the deeds, delivering them to 
the heir, that is to say, the chest being unlocked; though a 
chamber or other room within the house locked, is an enclo- 
sure of better respect than a chest.'— —If the goods be not 
removed within a convenient time, the heir may distrain 
them as damage feasant <>, that is, doing damage, and tres- 
passing upon his land^ In a case of trespass upon de- 
murrer, which was, lessee for life of a house and pasture land 
dies, his executors suffer his cattle to go there for six days 
after his death, and then removed them; and in trespass 
justify for that time, -averring, that in the time of six days 
they could not procure any other land or place to put in the 
cattle; whereupon it was demurred. And whether that 
were a convenient time to remove them, was the question. 
And the court seemed to incline, that six days is but a con- 
venient time for the removing of their cattle ; and the law 
allows a convenient time for their removing : especially it 
being averred they had not any other place to remove them' 
unto. But for a fault in the plea wherein the defendant pleaded 
a lease of the house, but not of the land, as was mentioned 
in the declaration, it was .adjudged for the plaintiff f. 

As the executor may receive debts, release debts, and do 
Qther acts before the will.be proved ;,so on the other hand' 
an executor may be sued for debts of the testator before the 
will be proved ; unless he refuses the executorship indue 
manner, so as administration may be granted, and there 
may be somebody suable for the testator's debts ^. 

By the statute 21 Hen. VIII. c. 5. the ordinary or other 
person having authority for probate of testaments, may con- 
vene before them persons named executors of any testament, 
to the intent to prove or refuse the same. And if th^ exe* 

•• Went. Off. Exec. 92. ' K^ro, Jac. 204. - 

* 3 Black. Com. 6. « Went. Off. Exec. 36. 
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Gutors do not appear upon the process, the ordinary may 
excommunicate them : but they may pray time to advise, 
and the ordinary may grant in the mean time letters ad 
toUigendum bona de/uncHy that is, to gather up the goods of 
the deceased K —Where a will is made and executors named; 
the ordinary, if he know« thereof, before he commits admin* 
istration, must send out process against the executors to 
come in and prove it; and if they da not come, they 
are to be excommunicate r but ff they do come, and none 
of them will prove, then by reason of such refusal, the 
ordinary may commit administration with the will annexed. 
Refusal must be by some act entered or recorded in the spi- 
ritual court, and not verbally or by word, and therefore 
must be done before some judge spiritual, and not before 
neighbours in the country; for that is not effectual ^ — 
After refusal, and administration committed^ the executor 
cannot go back to prove the will and assume the executor- 
ship; but if only upon the executor's making default to 
come in upon the process to prove the will, the administra- 
tion be committed, here the executor may at any time after 
come and prove the will, and so undo^ the administration^. 
If a man miJ&e an executor, but tlus is not known, or is con- 
cealed, the ordinary may grant administration until the will 
be proved 1. And if the person be disabled to be executor, 
or no executor at all be named in the will, the ordinary 
may grant administration »; «— If administration be granted 
where there is a will and executors, although the will be 
concealed, the administration shall be void, if the will be pro- 
duced and proved, as hath heretofore been shewn ». 



*^ Treatise on Eq. 109« 

» Went. Off. Exec. 37. Swinb. 

443. 

. k Went. Off. Exec. 39. 

» 1 Roll's Abr. 907. 
' "> Swinb. 380. For making an 
executor it is not always necessary 
that the word executor be expressed ; 
but it is sufficient if the testator's 
meaning do appear by other words 



of like sense or import ; as if the 
testator isay, I commit all my goods 
to the disposition of A B; or, I 
leave ail mygoodsi or the residue of 
all my goods to A B or the like; 
for in these cases he to whom all the 
residue is bequeathed is thereby 
understood to be made esecutor. 
Swinb. 247. 
." Page 59. 
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If th^e be but one ^tecutoTi ^d he do refuse, or being 
many, and they do all refuse, then is. the party dead intes^ 
fate, aad udmibistratioD ib to be committed with the inrill an^ 
mexedi ashas just been mentioned, and none after can meddle 
as eKecuiors^^* But where there are diven executors named 
in the will| and some of them do roAise^ and others of them 
prove the testament, they who refuse may after, at their 
plea^uroi administer, notwithstanding such refusal before the 
ordinary p : as in case there be A, B, and C, and A only re* 
fuaeth, and the will is proved by the others, there A conti* 
nueth executor, notwithstanding his refusal ; for the will 
being proved, all the executors therein named stand and 
continue executors n^twiliistanding fmy of their refusal 4 ; 
and they may pay debts, make releases, and they must be 
joined in all suits where the co-executors are plaintifi ; be- 
cause they are all privy to the will, but not where they are 
defendants i because the plaintiff in the action is not bound 
by the law to take notice of my but those who have proved 
the will r. -«-.«** It is said that an executor who refused can- 
not administer after the death of his companion, and that 
then the e^^ecutor of him who proved is only to administer ; 
but, siQTS Wentworth, that is not law, and the executor who 
had refused may afterwards administer at Us {Measures 
Aod thus it has been determined in Ibe ecclesiastical 
court. 

As to bringing of actions in the king's courts, the ju%es 
do not admit the executors to sue for things in action, if they 
shew not the testament duly proved under the seal of the 
ordinary ; but always the king's courts have used to allow 
the probate of any of the executors to enable them all to 
bring actions ; so that the probate of the testament doth not 
give them any interest or title to the things in action or pos- 
session, for they have their title and interest by the testa- 
ment, and not by the probate ; and yet without probate the 

o W«iit. Offl Exec. 41. 9 Co, <i Went Off. Exec. 42, 
Rep. 37. 3 P. WiU. 251. *" Swinb. 444. 

P Bacon's Use of the Liw, 161. » Office of Exec. 42. 
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jik^es will not aHow them to bring actions ^ as exetfators* 
-^— -Where there be twa executors, and one of them proreth 
the will m the name of both against the will of the oth^; 
this is hot any administration fbr him who consenteth not to 
the probate ; but he may plead that he never was executory 
for the probate maketh him not executor, if he doth not ad«> 
minister Q. 

If there be two executors made, and one of them do^ re- 
vise before the ordinary^ and the other doth prove the Uti^ 
and make a wiU himself, and appoint an executor, and then 
die; in this case it is said, the executor of the executor who 
proved the will idone, shaM have the disposition of all the es- 
tate and be executor to the first testator ; and that the siur« 
viving executor shall not meddle therewith; for that his 
election by the death of his companion is gone *• But it has 
been determined otherwise in the ecclesiastical court, and 
that a surviving executor who had refused may retract, and 
come and take probate in preference to the executor of the 
executor who proved the will > {3). And it is the practice 
of the ecclesiastical court that, in case such surviving exe* 
cutor shall not, aft^ the death of the executor who proved, 
retract and take probate^ to grant administration £feio»&non 
of the testator to his residuary legatee. 

If an executor die after he hath proved the will, and hath 
by his will appointed an executor, in case there was but one 
executor, this executor also shall be exiecutor to the first 
testator, as he is to the second ; md he shall have idl the be* 
nefit, and be subject to all tiie charge, that the first testator 
had and was subject unto ; and yet the goods of one testator 
shall not be siAject to die debts of the other, but each of 
the testator's goods shall be subject to the payment of his 
own debts only. And if in this case, the executor of the 

< 9 Co. Rep. 38. « Price y. Price, after Ha.Tenii. 

• 1 RoU'8 Abr. 918. 1764. 

"^ Dyer, 160. Sbep.Toi^. 445. 
4thediU. 



(2) See CaUle v. Aldrkh, 4 Mau. & Selw. 175. 
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executor take upon him the administratkm of the goods of 
the first testaitor, he cannot refuse the administration of the 
goods of the latter ; yet he may take upon him the latter and 
nefuse.the former* But if the executor refuse to ajbninister to 
the first testator before the ordinluryy or die before probate 
of the wiU» and he bath made a testamenty and ap|>ointed an 
executor therein ; in these cases, it seems the executor of 
th^^Q|&ecut<Nr shall not ado^inister the goods of the first tes- 
tfl^, but the ordinary must graiit administration thereof; 
and yet if all the residue of the goods of the first testatcar be: 
given by the testament to the fir$t. execmtor afber the debts 
be paid; in this case, although he die befi>re probate of the. 
^ill, yet his executor shall be executor also to the first tes« 
tator, or else he shall haye the administration of his goods 
and chattels granted unto him y. 

; In ^1 eases, except in special trust or authority, without 
the office of executorship, the executor of an executor: 
stands, as to the points both of being, having, and d^ix^, in. 
the santQ state and plight as the first and immediate exe-. 
culor *. But if two be appointed executors, and the one- 
makes his testament, wherein he names his executor, and 
dies, his co-executor surviving ; in this case, the executor of 
the executor is not to be joined with the executor surviving ;. 
neither in the execution of the will, nor in suits or actions. 
And if the executor of the executor have any goods or chat-i 
tels in his hands which did belong to the first testator, the exe- 
cutor of the same testator surviving jaay have enaction against 
the executor of the executor of the same ; for the power of the 
exequtor who died first was determined by his death, the other . 
then surviving ft. So, where there are two administrators, 
and one dies, the administration survives, as heretofore 

shewn \ Where two executors are made, ^the one making 

a will and executors, and dying, if the other die af^er intes- 
tate ; the executor of him who first died shall not be exe- 
cutor to the first testator, as he is dead intestate ; because 
the surviving executor is so dead, and in him the executor- 

y Shep. Touch. 445. 4th edit. a Swinb. 324, 325. 

» Went. Off.. Exec, 259, ** Page 7. 24. 
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riiip was wholly and solely settled by the death of his fellow 
before him ; and in this case administration of goods not ad« 
mtnisteredy or de bonis nan adminisiratisy as it is usually 
termed, shall be committed «• 

The interest vested in the executor maybe continued and 
kept alive by the will of the same executor; so that the 
executor of A's executor, is to all intents and purposes the 
executor and representative of A himself; but the executor 
of A's administrator, or the administrator of A's executor, 
is not the r^resentadve of A. For the power of an exe- 
cutor is founded upon the special confidence and actual ^• 
pointment of the deceased ; mid such executor is therefore 
allowed to transmit that power to anoth^, in whom he has 
equal confidence; but the administrator of A is merely the 
officer of the ordinary, prescribed to him by act of parlia- 
ment^ in whom the deceased has reposed no trust at all ; 
and therefore, on the death of that officer, it results back to 
the ordinary to appoint another, or to commit a new ad- 
ministration, as haUi heretofore been mentioned^* So that 
in these cases, and whenever the course of representation 
from ^ceoutor to executor is interrupted by any one ad- 
ministration, it is necessary for the ordinary to commit ad^ 
ministration afresh^ pf the goods of the deceased not ad- 
ministered by the former executor or administrator ^ 
. The probate of the will, as having respect to goods and 
chattels, is in some respects necessary ; but touching any 
freehold of lands devised, it is not at all material. ' As to 
goods msd chattels, although the executor before probate 
may receive and release debts, he cannot sue for any debts 
due to the testator^, neither can an executor or other person 
give a will in evidence concerning a personal chattel without 
producing the probate ; for this will is no will, until it has 
r,eceived a sanction or an allowance of it in the spiritual 
court ; for they are to judge whether it be a will or not ; 
and the temporal courts are not to look upon it as a will till 
probate be made. And in an action of trover for goods 

<= Went. Off. Exec. 101. « 2 Black. Com. 506, 

<» Page 7. f Co. Litt. 292. 
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which 8 testator gave to his sister in his lifetime^ brought 
against the executor for them, who would have given in 
evidence a former will to have shewn that he had no power 
to give those goods ; this was refused) because he ought to 
have produced the probate f. 

Hence we may form an idea of what an executor may do 
before the will is proved^ and hereby and by what will here» 
afler be shewn with respect to proving in common form, or 
form of lawy the reasons why it should be proved may be 
perceived. And now we may connder whether it is pru^ 
dent for the executor to take upon him the executorship, or 
to refuse it ; and here we may first examine by what means 
he may make himself liable thereunto, and how ffar he may 
meddle with the testator's estate without subjecting himself 
thereto ; iand then what profit or advantage may accrue to 
him, and what detriment or loss he may sustaki thereby* 

He that is named executor cannot be compelled to stand 
to the will and undertake the executorship, unless he hath 
ajready meddled with the goods of the testator as eseeutor^ 
and whereby he is not <»ily to be compelled to perform the 
office of aiQ^ executor, but also if he should refuse, and thtf 
ordinary commit administration unto him, this refusal is void^ 
and he shidl be charged as executor i^. So that if die exe- 
cutor named in the testament resolves not to stand to the 
executordiip, but to refuse die same, he should not ad- 
minister the goods of the deceased as executor ; for having 
once administered as exectatoTy he may at any time after be 
compelled to undergo the burden of an executor, and also 
may be sued as executor by the creditors of the testator, 
though he cannot sue others as executor ; for that he hath 
not the will under the ordinary's seal* 

A person is then said to admimster as executor, w aa 
thereby he may be compelled to stand to the executorship, 
when he perfonns those acts which are proper to an exe- 
cutor ; as to pay the debts due by the testator, or to recove 
any debts due unto the testator or to give acquittances for 

s Viner's Abr. £x«cutor, A. a. 20. » Swinb. 384. 
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the same ^9 or dtnumd the testator's debts as executor : aD 
these be fiill and clear admmistrations as executor. And if 
one, being sued as executor, take it upon him and plead in 
bar as executor, this is an administration : The common plea 
to free himself, and to shew that he is not the party suable 
for the testator*s debt, being, that he neither is executor, 
nor ever did administer as executori^. If a man do those 
acts which are not proper to an executor, he is not said to 
have administered as executor, to the effect before-men* 
tioned; as to feed the cattle of the deceased, lest they 
should perish, or take into his custody the goods of the 
deceased, to the end they may be safe from being stolen or 
purloined, or to dispose of the testator's goods about the 
funeral (S), for these be deeds of charity common to every 
christian, and not peculiar to an executor* Likewise to 
make an inventory of the goods of the deceased, is not 
to administer as an executor, or to deliver to the wife her 
convenient apparel h 

As to the profit or advantage that may accrue to an exe« 
cutor by taking upotn him the executorship, we may observe 
that, although a person hath not meddled with the goods of 
the testator, and is therefore not compellable, yet, if a 
legacy be left to him, he may be compelled to stand to the 
executorship, or else lose his legacy™. — Where the testator 
gave legacies to certain persons by the description of '* his 
** very good .friends," and in the further part of the will, 
desired them ** to act as executors." Smithy one of the per- 
sons, by his answer, said that he had not proved the will, or 
aeted as executor, but claimed his legacy. His honour the 
master of the rolls, said, an executor, so appointed, could 

1 Swinb. 469. ^ Swinh. 471, 472. 

* Went. Off. Exec 41. « Gibson, 469. 

(3) In case of necessity, a stranger may direct the funeral 
BUd defray the expense out of the deceased's effects, without 
rendering himself liable as executor de son tort, Vin. Abr. 
Executor, B. a. 2^. See also Tugtoell v. Haymarty 2 Campb. 
298. 
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not claim his legacy without acting, or, at least, proving the 
will "(4). 

Formerly it was a settled notion, if there was no residuary 
legatee appointed by the will, the surplus or residuum de- 
volved to the executors' own use, by virtue of the executor- 
ship ; but now there is this restriction, that although where 
the executor has no legacy at all, the residuum shall in 
general be his own ; yet, where there is a sufficiency on the 
face of the will, (by means of a competent legacy, or other-^ 
wise,) to imply that the testator intended his executor should 
not have the residue, the undevised surplus of the estate 
shall go to the next of kin ; and if there be no kindred then 
to the crown. 

And where unequal legacies have been given to executors, 

** Ready, Doveynes, 3 Bro. Cha.Rep. 95. (S. C. 2 Cox, 285,) 

(4) There is a report of what passed upon this causct 
coming on upon further directions, 2 Cox, 285. Smith, in 
his answer, had stated, that he had not proved the will, nor 
ever meant to prove it. But between the hearing and setting 
down the cause for further directions he did prove it.. His 
honor now thought, that he had sufficiently entitled himself; 
and that the mere saying he never meant to prove the will, 
was not a sufficient refusal to act, while there was another 
executor acting. The general doctrine is clearly settled, 
that if a legacy is given to a man as executor, whether ex-- 
pressed to be for care and trouble or not, he must, in order 
to entitle himself to the legacy, clothe himself with the cha- 
racter of executor, and either act or distinctly shew his 
intention to act. Abbott v. Massie, 3 Ves. 148. Harrison v. 
R&voley, 4 Ves. 216. Andrevo v. Trinity Hall, 9 Ves. 534. 
Stackpole v. Howell, 13 Ves. 417. Freeman v. Fairlie, 
3 Meriv. 31. For although an executor proves the will, yet 
if he does not appear to have done it with an intention of 
really acting in the execution of it, he is not entitled to his 
legacy. Harford v. Brotoning, 1 Cox, 302. But where there 
is not a refusal or a neglect to act, and the legacy is made 
payable at a time before which the interference of the exe- 
putor is unnecessary, he may claim the legacy notwith- 
standing he«afterwards declines to accept the trust. Bryelges 
v. fVotton^ 1 Ves. & Bea. 134. 
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and the surplus or residuum of the testator's estate undis* 
posed of, the same hath been judged to devolve to the 
executors, by virtue of their executorship, upon the prin- 
ciple just mentioned ; as that there hath not appeared a 
sufficiency on the face of the will to imply that the testator's 
intention was otherwise ; and upon this principle the court 
of chancery determined in favour of the executors, in the 
case o£ Botoker and Hunter lately before the court, and 
which was as follows : Frances Bayley being possessed of a 
considerable personal estate, Slst January, 1777, made her 
will, and thereby gave to Thomas Vicars Hunter^ gent, the 
sum of 200^. and, after a great many legacies to a variety of 
persons, among whom were some of her next of kin ; she 
gave the Rev. James Eaton the sum of 50/. and after some 
charitable legacies, she appointed the said Thomas Vicars 
Hunter and James Eaton, executors ; but made no dispo- 
sition of the residue. The executors having proved the will, 
the next of kin filed a bill in the court of chancery, for an 
account of the residue of the testatrix's estate, and praying, 
that the executors having legacies, it might be distributed. 
The defendants (the executors) admitted assets more than 
sufficient to pay debts, legacies, and funeral expences ; but 
insisted they had a right to the personal estate, there being 
nothing inconsistent with such right in the will, or indicative 
of a contrary intention ; the legacies not being given to them 
as executors, but by their proper names, and there being a 
great inequality between them, by which the testatrix shewed 
she meant to dispose. of the whole,, and not to die intestate 
as to. any part thereof.— «- This cause being argued, and a 
variety of cases cited by the counsel on each side. By the 
Lord Chancellor in his discussion thereof; Here the testa*- 
tor's intention is declared in more slender words than in any> 
of the other cases. Whe^ the testator gives the ei^ecutor 
part by express words, and in the same manner as he ap- 
points him executor, it shews his intention to be different 
from that expressed by the fact of making him executor. 
In order to make a gift of part a bar to taking the residue, 
the general gift must make the intent as clear as the other 
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intention is from making him executor ; where it will bear 
another intent, it will not bar him from taking the residue. 
The fundamental distinction is established by lapng it down 
that the rule, that the executor shall take the residue^ must 
prerail, unless there is an irresistible inference to the con- 
trary. If tlie gift of the legacy in qualified, it is sufficient to 
prevent its barring the residue, or if it may be given for a 
different purpose. Hie gift of unequal legacies may have a 
difierent gromid from the gift of the whole ; it may in many 
events be different : for instance, if 100/. be given to one, 
and sol. to the other, it may be different, in case of defici- 
ency, fi-om giving the one siH. the other nothing. The im- 
plication is, that the testatrix must have had a different 
intetkt, and that must rebut the equity ; and therefore the 
bill must be dismissed «; whereby the executors have the 
residue.—— Upon a re-hearing of this cause b^ore the 
lords commissioners, before whom it was argued very folly. 
Lord Loughborough citing all the cases peitinent to the 
point; in delivering the opinion of the court his LOrdsfaip 
sud. The cases, such as they are, are m favour of the tae-* 
cutors. I think the safer proceeding will be, to affirm Lofil 
Thuriow's decree, which will throw this case into the Hne of 
tliose determinations which have proceeded <m the distinc- 
tion ; without overthrowing those where a legacy is given 
simply to an executor '• 

By law the appointment of an executor vests in him aH the 
personal est^e of the testator not otherwise disposed of (5); 
but wherever courts of equity have seen on the face of the 
will sufficient to convince them that the testator did not 
intend the executor to take the surplus, they have turned 
the executors into trustees for those on whom the law would 
cast the surplus in case of a con^lete intestacy, 4. e, the next 
of kin; as where the executors are expressly called exe« 

4 Bovdcer & Sunter, 1 Bra. Ciou ' IHd. 334. 
Hep. 328. 



(S) See Bland v. Lamb, 2 Jac. & Walk. 210. 
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cutors in irtutf or where any other expresricHU occttr, 
shewing the ^^ffice only to be intended them, and not the 
beneficial interest (6). And a pecuniary legacy given to a 
sole executor affords sufficient argument to exclude him 
from the residue, as it is absurd to suppose a testator to ^ve 
expressly a part of the fund to the person he intended to 
take the •mhole* And it is settled that the wife being the 
executrix shall make no difference. So equal pecuniary 
legacies to two or more executors shall exclu4e liiein from 
the surplus (?)• But where the legacy inconsistent with the 
intent that the executor should take the whole, a court of 
equity will not disturb his legal right : and therefore where 



(6) Where the testator appointed the American am- 
bassador his executor, or such other person as should be the 
Ameri^n ambassador at the time of his deaths l^r WiUiam 
Graid held that to be a circuknstaiice connected with 
others indicative of an intention to confer upon hini the 
c^ce only, he being appointed not in his individual character 
tod as a friend, but in the capacity of minister. Vrquhart 
▼. Kingy 7 Ves. 230. See also Griffiths v. Hamiltony 12 
Ves. 809. So where the testator has begun to make a dis- 
position of the surplus, but has not proceeded to complete 
It, there also the ex.ecutor shall be excluded^ As where a 
residuary clause is inserted in the will, and the testator has 
omitted to name the residuary legatee. 1 P. Wms. 550. n. 
2 Ves. sen. 91. 495. 2 Ves. jun. 78. 4 Ves. 117. Giraud v. 
Hanburj/f S Meriv. 150. And a bequest liiat the whole of 
the testator's property shall pass by his codicil aeoording td 
2attt, will exclude the executor, and make him a trustee for 
the next of kin. 14 Ves. 307« But a blank space betweea 
the last line in a will ^nd the signature raises no presumption 
of an intention to dispose of the residue against the legal 
right of the executor, White v. Williams^ t Ves. & Bea. 72. 
S.C. Coop. 58. 

(7) See BtiU v. Kingston^ 1 Meriv. 314. Southouse v. 
Bate^ 2 Ves. & Bea. 396. King v. Denison, 1 Ves. & Bea. 277. 
Where a testator has given lus executors legacies expressly 
tot their care and trouble, it is sufficient to exclude them 
from taking the residue. Langham v. Sandford^ 17 Ves. 435. 
S. C. 2 Meriv. 6. Gibbs v. Rumsetfy 2 Ves. & Bea. 294. 
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the gift to the executor is only an exception out of another 
legacy, it shall not exclude him from the residue, because 
it is necessary to make such exception expressly. So, 
a legacy to one only of two or more executors shall ex- 
clude neither from the surplus, because the testator might 
intend to such one a preference (8). The same rule and 
reason hold, where several executors have unequal pecuniary 
legacies'. 

As to specific legacies^ it is determined that a specific 
legacy will exclude a sole executor, and also that specific 
legacies of unequal value to several executors shall not ex- 
clude them. — Of parol evidence being admitted in cases of 
this nature, mention was made in a former chapter ^ (9). 

And now we shall proceed to relate somie very late deter- 
mined cases, alluding to the above-mentioned points; as, 
that where the residue was given to a person who died in 
the life of the testator, by which the gift lapsed, arid the 
executors, though thejr had no legacies, were held to be 
trustees for the next of kin. — The gift was to Jenny Powell, 
who died in the lifetime of the testator, by which the 
bequest to her lapsed ; and the next of kin of the testator 
filed the bill against the executors, for the residue ; insisting 
that, the residue having been given, they were executors in 
trust only. *- Lord Chancellor. I take it to be clear, that 
though executors take beneficially, as well as nominally, 
where there is nothing in the will to the contrary ; yet if 
there is any thing to shew an intent that they were intended 
as trustees, it will make them so. And wherever the testator 
has, by the same instrument by which he appoints them exe- 
cutors, given every thing away from them to a stranger, that 
must shew he meant them only to take as trustees. Qere 

8 1 P. Will 550. note 1. 4th ed, ' Page 191. n. 



(8) And it makes no difference whether the legacy be given 
by will or by a codicil. 14? Ves; 193. 

(9) See on this subject, Toller on Executors, 355. 
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he rfieant Jenny Potirell to take beneficially ; and if she had 
come to claim, there could have been no doubt « (10). 

The testator gave the rest and residue of real and personal 
estates to be sold by trustees^ and to pay annuities, and 
then to pay the produce to A for life ; and made no 
further disposition. One of the trustees (who were exe- 
cutors) had a legacy. It was held that, this does not 

give the executors a beneficial interest ; and that so much of 
the residue as arose from the real estate, is a resulting trust 
for the heir, the rest a trust for the next of kin '. 

A bequest was of residue to certain persons equally to be 
divided between them, share and share alike, and the testa* 
trix directed, that in case of the death of any of them (the 
said residuary legatees) before her^ then the share or shares 
of him, hery or them, so dying before her^ should go to, be 
had and received, by his or her legal representatives. — One 
of the legatees, named John Webb, died in testatrix's life* 
time, possessed of considerable personal estate, and made 
his will, whereby he gave several legacies to the plaintiffs 
and defendants in this cause, and appointed two of th^ 
defendants executors, leaving the plaintiffs and some of the 
defendants his residuary legatees. After the testatrix's 
death, 2,235/. \9s» was paid by the executor of the testatrix 
to the executor of John Webb, as his share of the residue of 
her estate ; and different claims being made hereof, it was 
held the next of kin of John Webb shall take it, not his exe- 
cutor beneficially, or his residuary legatees 7(11). 

^ J3ennet ▼. Satchdor, 3 Bro. ' bridge v. Abbot, 3 Bro. Cha. 
Cha. B^p. 30. B«p. 224. 

* RoHiuon V. Tayljot, 2 Bro. Cha. 
R6p. 589. 

■ ''■■■- - 

(10) Upon the same principle, if the residue be attempted 
to be disposed of by an imperfect bequest, the attempt to 
devise wiU be effectual to exclude the executors from it. 
Bishop of C/oyne v. Young, 2 Ves. sen. 91. 

(11) The extension of a devise or legacy to heirs or exe-- 
(tutors will not prevent the devise or legacy lapsing. Smith 
V. PybuSf 9 Ves. 576. The former pomt has been decided 
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Where interest till an event arrive, be not disposed of, 
it will fall into the residue ; as suppose the testator gave 
« bond to a particular person, not to vest in him till a 
given time, the intermediate interest must vest in the exe- 
cutor ; and if a residue be given in the same way, the interest 
will also go to the executor. And thus it was held where 
the testator ordered his trustees, out of certain funds, to pay 
to his wifb what should be returned to her of her portion ; and 
to invest the residue in the funds to pay her the interest for 
life, then to pay the interest to his niece for life, then to 
pay the principal to her children, if she should have any : 
if she should die without child or children, to the younger 
children of his nephew, if his nephew should have any ; if 
not to W. W., and gave the residue of his effects to his wife. 



from the time of BreU v. Rigden^ Plowd. 340., and was 
confirmed in Goodr^ht v. Wnght, 1 P. Wms. 397. The 
doctrine as to legacies was entered into at large in Elliott 
y. Davenport, I P. Wms. 83., where it was agreed, that 
where a legatee dies in the life of the testator, though 
the executors are named, yet the legacy is lost, but that a 
will might be so penned, as that the executor of the legatee 
should have the legacy, but then it ought to appear in 
the will plainly and by direct words, that this was the 
testator's intention. Swl^ v. Cook, 3 Atk. 572. Corhyn v. 
French, 4 Ves. 418. Toplis v. Baker, 2 Cox, 121. In the 
case of Evans v. Charles, 1 Anstr. 128., where there was a 
bequest to certain persons or their personal -representatives, 
the court of exchequer held an administratrix ot one of those 
persons to be entitled against the claims of the next of kin 
and the residuary legatee; The court endeavoured to differ 
that case from Bridge v. Abbot cited in the text, but the 
distinction between the two cases cannot be considered as 
completely satisfactory. In Long v. BlacJchaU, 3 Ves. 486. 
a limitation, in case of lapse, to the legal representatives of 
tiie testator was established in favour of the next of kin. 
Lord Rosslyn was there of opinion, that both the deter- 
minations in Bridge v. Abbot and Evans v. Charles were 
perfectly right, shewing that the words are to be explained 
according to the subject matter. See WeUman v. Boxvring, 
I Simons 5c Stuart, 35. 
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who made her wil}, and one Huatly sole executor. The niece 
and nephew had neidier of them children. The interest after 
the wife's death was paid to the niece during her life ; and 
she dying without any child, and the nephew being then 
unmarried, the principal money, laid out in the funds, vested 
in W. W. subject to the contingency in favour of the 
nephew's younger children, if he should have any. He died 
without any child, and a doubt having arisen whether the 
interest of the funds, from the death of the niece to that of 
the nephew, belonged to W. W^ or fell, as undisposed of, 
into the residue of the testator\8 estate^ a bill was ^led to 
have the opinion of the court ; and it was held, that the in* 
termediate interest, from the death of the niece to tliat of 
the nephew, shall not follow the principal, but fall into tlie 
residue, and go to the wife's executor, as personal estate of 
the testator undisposed of > (12). 

Persons taking .a residue as executors,: take as joint te- 
nants; therefore, if one die before severance, his share 
survives^ (13). 

Where a church becomes void soon afler the testator's 
death ; as if A, patron of the church of D, grant to B the 
next avoidancei the church becomes void ; A dies before he 
presents, his executor presents, and hath the benefit of pre- 
ferring his son or friend ; and this shall not make assets in 
his hands for payment of debts, for that he could not 

• _ 

■ Wyndam v. Wyndham, S Bro. * Frewen v. Rel/e, 2 Bro. Cha. 
Cha. Rep. 58. Rep. 320. 

■ « ■»> — ^^M» 11 I I I ■ ■- ■ ■ I ■ ■ ■ ■ . 

(12) ** Where no direction is given as to surplus interest, 
^^ and the capital is made payable at a future time, it will 
*^ make part of the residue ; tor idthough the interest of re- 
** sidue goes with the capital, that of particular legacies 
*' does not, even supposing it to be the pa3rment and not the 
** vesting that is postponed." Per Sir fViUtam Grant, 
Leake v. Robinsemf 2 Meriv. 384. 

(13) See on this subject Jackson v. Jackson, 9 VeB.59I. 
Stoaine v. Burton, 15 Ves. 370. Perkins v. Bai/ntum, 1 Bro. 
C. C. 118. Balwyn v. Johnson, 3 Bro. C. C. 455. While 
V. Williams, 3 Ves. & Bea. 72. 

T 2 
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lawfully take money to present K — — « By what has been 
mentioned towards the beginning of this chapter, and in the 
second section of the second chapter of the Law's Dis- 
posal) the power an executor has by virtue of his executor- 
ship may be perceived; and in the third section the 
particulars of what he is interested in^: and, tinder asub- 
tsequent head, we shall treat on the time aa executor has for 
paying legacies. 

And here we may observe that the executor shall be 
•allowed all reasonable expences, as well in law-suits, as for 
other honest purposes ; and this reasonableness of expences 
to be such, as that he may receive thereby neither profit nor 
loss* And that one executor shall not be charged with the 
wrong or devastavit of his companion, and shall be not 
farther liable than for the assets that came to his hands ; and 
therefore where an action was brought against two exe* 
cutors, and the jury found that the two and another were 
made executors, and that the third wasted the assets, to the 
amount of 6000/. and died, and that only 16/. came to the 
hands of the two others ; the court helil that they should be 
charged for no more than the 16/., for that it was the 
testator's folly to trust such a person, which must not turn 
to the prejudice of the other executors ^* And where an 
executor or administrator puts out money upon a real se- 
-curity, which at that time there was no reason to object to, 
and afterwards such security proves bad, he shall not be 
accountable for the loss ^. 

The danger of an executor's sustaining detriment or loss 
by taking upon him the executorship, will chiefly arise from 
the insufficiency of the testator's goods and chattels for satis- 
fying debts and legacies ; especially if he is not careful in 
observing the rules and order for paying the same. 

♦ • 

I* Went. Off.' Exec. 73. by any act, which shews he had 
c Page 25 — dS. it in his power to secure the money, 
* Bac. Abr. 395. The rule at pots it in the hands of his corn- 
law is, where one executor takes panion. A demonstration whereof 
the testator's money, but of his own wiU be seen in the ensuing 'pages. . 
authority/ his companion shall not ^ 1 P. WiU. 141. 
be charged ; but otherwise it is if he 
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When the testator's goods and chattels are not sufficient 
to pay his debts and legacies, there are divers ways whereby 
an executor may endanger his own estate, and subject the 
same to answer damages ; as, 1. When he bestows more 
upon the funeral of the deceased than is meet, and for which 
a very small sum seems to be allowed against creditors, as 
we have heretofore seen ^ : 2. When he pays legacies in 
money, or assents to legacies before the debts are paid, and 
hath not enough besides to pay the debts : 3. When he 
doth not pay the debts in that order and manner as herein 
before shewn >, but pays them first that he should pay last^ 
and he hath not enough to pay them all. 4. When he 
doth release a debt or duty due to the deceased before he 
receives it ; or when the goods of the deceased being taken 
from him, he releases to him that takes them the action 
whereby he might have recovered. them : 5» When he sells 
the goods of the deceased much wider value, especially if it 
be with covin ; as, to his near friends, to his own use, to 
have money under hand, or the like ; but otherwise to sell 
them under value, especially when he cannot conveniently 
make more of them, is no waste.. All those, and suchlike 
acts as these, are said to be a waste in an executor or admi-. 
nistrator ; and being discovered against him by return of the 
sheriff, it will produce, this effect, to make the executor or 
administrator chargeable for so much as he hath misemployed 
and wasted de bonis propriis, u e» of his own proper goods : 
so that any creditor may charge him for the debt due to him 
from the testator, as for his own proper debt, and for so; 
much the execution shall be made against him upon his own 
body, lands, and good& ;. and yet so as one executor or ad- 
ministrator shall not be charged for the waste of another : for 
if there be many executors, and one of them only doth com- 
mit the waste, he only shall be punished for the waste K Bat 
where two executors join in an acquittance, but only one 
ireceives the money, both are chargeable fpr it K 

And where the testator gave the residue of his personal 

^ Page 66. ^ Shep. Touch. 4tb edit. 463, 464. 

« Fage 66 — 80. Salk. 318. 
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estate to W. R. mid S. D. his executors, afler*named, in trust 
for the residuary legatee, with a clause contained m his 
will, that his executors should not be liable for the acts of 
each othei\ The executors drew joint draughts for 5001* and 
200(M. of their testator, which remained in the hands of 
W.ll* seven years, when he became a bankrupt. S. IX had 
never acted in the execution of the will (although he had 
proved k) except 'by drawing the two bills of exchange, 
W. R« being the sale ^acting executor.--^ On the question, 
Whether S. D. having joined in drawing the two bills of 
exchange, became thereby answerable to the legatee in 
respect of tbat money, although he had never received any 
part thereof? He was held to be answerable for one moiety 
of the 7000/.-^ To this the defendant excepted, and the 
exceptions being argued. 

Lord Cbancellof said, I take it to be clear, that where^ 
by any act, or any agreement of the one party, money gets 
into the hands of his companion, whether co-trustee or 
co-executor, they shall both be answerable. •<— So in the case 
of a perfect stranger, if the trustee clothes that stranger with 
the power of receiving the money, they shall both be an^ 
swerable. -— Where one executor takes the money but of his 
own auUiority, his companion shall not be charged ; but if he 
puts the money- into the hands of his companion, he shews 
he liad it in his power to secure it ; and that his companion, 
£9r some reason, was permitted to obtain the possession of 
the money. — It was decided by as able judges as ever pre* 
sided, upon principles of law, as well bs upon prindples of 
discretion^ that a trustee, joining In the receipt, should be 
charged with the fund; because he appeared to have a 
power over the fund. — If the rule of law had remmned so 
to this day, the wisdom of it might have been discussed in 
subsequent cases, as Heaton v. Marriott Ftlltms v. Mitchdi^ 
(1 Wms. 81.) It has been determined, that where two trus- 
tees join in receipts or conveyances, and the one only re- 
ceives the money, that party shall be solely liable, as the 
other joined purely for the sake of conformity. But, in the 
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case of executor?} the rule of law prevailed^ and both have 
been deemed liable. — In a later case, 3 Atk. 484. Leigh 
Sc Banyt the ifule is confirmed, that trustees shall not be 
chargeidble, but that executors shall, under such circum- 
stances as the present. 

In the present case, the circumstances are very strong to 
induce me to adhere to the old rule. The party suffered the 
money to be out a long time in the hands of a tradesman, 
aqd neglected to call it in, notwithstanding the party inter- 
ested in the fund was an infant : in such case as this he is 
clearly chargeable K 

In a case determined by that we have just now cited, the 
testatrix being entitled to 500/. secured upon mortgage, by 
will directed her executors to permit S. and her assigns, to 
take the interest arising from the said mortgage during life ; 
and, if the said mortgage should be paid off, she directed the 
money to be laid out in government securities to the same use, 
and ader the death of S. gave the principal sum to two other 
persons, and appointed Joseph Barnardiston and Samuel 
Howes executors. — The mortgage money was paid to 
Howes, who became insolvent. — Barnardiston joining in the 
conveyance to the moi:tgagor, signing the receipt, and after- 
wards neglecting to have the money laid out according to the 
directions of the will, the question was, Whether this will 
did not make Barnardiston liable ? 

. The Master of the Rolls said, It was contended that 
it was. the rule, that executors joining in a receipt, are both 
liable. To that I enter my dissent : for I do not hold that 
an executor cannot, in any case, be discharged from a re? 
ceipt given for conformity. I do not find fault with the case 
of Westley v. Clarke, 1 Wms. SS, n. : but this case pro- 
ceeds on a different ground^. The cases on the subject are all 
collected in that of Sadler v, Hobbsi and that case must go- 
vern, it being a weaker case tha^ this.— Till Westley y. Clarke , 
there is no case where an executor joining in a receipt has 

^ Sadler \. ffobbs, 2 Bro. Cha. Bep. 1H« 
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not been held liable. — Jn Murrel v. Piti, 2 Vern. 5tO. 
21 Viner, 534. the plainti£[s were residuary legatees, and 
brought their bill against executors who had joined in a 
transfer of stock, and divided the money between them : one 
had become insolvent, and it was held the other was liable 
for the whole, because it was a voluntary act. And, in that 
ease, the executors were merely in the case of trustees, as the 
Bank will not admit a transfer but by all the executors. I 
should be sorry, in sueh a case, to determine that a man 
should be bound by the act of his co-executor. •— The case of 
Sadler v. Hohbs must determine the present case. — To the 
opinion given in that case I subscribe. It does not appear 
in that case what the trust was. Here it was to lay tlie 
money out in the public funds ; it was not money wanted to 
pay debts, and left in the hands of the trustee for that pur- 
pose. Perhaps in a court of law the signing the receipt would 
be conclusive evidence of receiving the money : I think it is 
not so in a court of equity. But, in this case, Bamardiston 
was the first in making the conveyance and in the receipt ; 
and intermeddled as f^n opting part^ ; { therefore think his 
estate liable \ 

One executor shall not be answerable for the sums 
come to the hands of another, unless they have done 
joint acts. And with respect to interest which executors 
may be liable to pay, whereof further mention is made 
in a subsequent part of our work, in treating on interest 
due on debts. If an executor keep the money of his 
testator longer than the exigencies of the testator's affairs 
require, he shall pay interest ; and if the money be sued for, 
the costs; and so if there be two executors that have thus 
kept the money ; as where the defendants, executors of the 
late Sir Ciisp Gaseoyne, having kept large sums of money 
in their hands ever since his decease in the year 1761, the 
hovA Chancellor, on the 3rd of February, 1790, ordered 
them t;o pay interest for the same, saying that an executor's 

' Scurfield V. Howes, 3 Bio. Cha. Rep. 9U 
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paying or not paying interest depended on its being neces- 
sary for him to keep the money to answer the exigencies 
of the testator's affiurs or not^ but that, where he held the 
money longer than was necessary, he must answer interest. 
And the cause coming on again the 14th of March, and the 
balances appearing very large, and great delays, and the in- 
terest exceeding the principal, they were ordered to account 
fbr the same. — Mr. Hardinge pressed that one of them 
having become insolvent, the other executor might answer 
the sums come to his hands, charging him with being partner 
in the delay ; but the Lord Chancellor refused this, as never 
done, except where executors joined in the receipts, or did 
other joint acts, but ordered them both to be liable to the 
whole costs™ (14). 



m 



IMUehales v. Gascoyne, 3 Bro. Cha. Rep. 73. 



(14) Co-trustees are in this respect contradistinguished 
from co-executors; .In the case of co-trustees, as each hath 
not a power over the whole of the fund, their joining in a 
receipt is necessary ; and consequently, although they join 
in such receipt, yet it is a general rule that the trustee who 
receives the money shall be alone chargeable. But in the 
case of co-executors each has a power over the fund, and a 
co-executor joining in a receipt is altogether unnecessary ; 
therefore, if he act without necessity, and join with his co- 
executor in such receipt, he shall in general be responsible 
for the consequences ; he assumes a power over the pro^ 
perty, and it shall not be afterwards permitted to him to 
say, that he had no controul over it. Chambers v. Minchin^ 
7 Ves. 186. Brice v, Stokes y 11 Ves. 323. Joy v. Campbell^ 
1 Sch. & Lef. 341. So if executors, confiding in the repre- 
sentation of their co-executor, that stock standing in the 
name of the testator is wanting for the payment of debts, do 
join in a transfer pf the stock to him, if he misapply the 
whole or any part of it, they are chargeable with him to the 
extent . of such misapplication. Lord Shipbrooh v. Lord 
Hinchinbrook, 11 Ves. 252. S. C. 16 Ves. 478. See also 
Underwood v. Stevens f 1 Meriv. 712. In like manner if an 
executor has been dealing with the assets much beyond that 
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Where a trustee in a will, which directed money to be 
lent at the best kiterest, by consent of his co-trustee keeps 
it out at four per cent, he shall pay five. As where the tes- 
tator had directed two trustees, of whom Ross was one> to 
lay out moneyy which diould come to their bands on herit- 
able or personal security at the best and utmost interest; 
the two trustees agreed that Ross should take the money at 
4il* percent^ and he admitted by his answer to a bill filed, that 
4dp per cent* was not the utmost interest which could have 
been made on personal security. It w^ admitted on the 
other side, that Ross w^s a man of large property, and that the 
testator in his lifetime had been used to place money in his 
hands at 4/. per cent. ; but it was insisted that this was a 

period of time in which in the ordinary course debts would 
be paid, and he applies to his co-executors to have such 
fund transferred to him alone, and on enquiring, they satisfy 
themselves that there are debts unpaid, and his real purpose 
was to apply the fund in discharge of such debts, if it after- 
wards appear that he had in his hands another fund suffi- 
cient for the payment of those debts, and such application 
of the fund was not necessary, nor was in fact devoted to the 
payment of debts, they shall be responsible. They are in 
such case subject to the imputation of negligence in being 
too easy with their co-executor ; too remiss in not enquiring 
how, for so long a time, he had been acting in the admlnis* 
tration of the assets. 1 1 Ves. 254«. But though it is a settled 
rule, that if an executor contribute in any way to enable the 
other to obtain possession of the assets, ne shall be answer- 
able for his misapplication ; yet the rule does not extend to 
those cases in which an executor is merely passive, and does 
not obstruct the other in recovering the property, for it is 
not incumbent upon one executor, by force to prevent its 
getting into the hands of his co-executors. Langford v« 
Gascoigne^ 1 1 Ves. 583. Nor does the rule apply miere the 
signing the receipt is merely of necessity, and the money is 
not under the controul of both. Joy v. Campbell, supra. 
See also on this subject, Westley v. Clarke, 1 Eden, 357. 
Balchen v. Scott, 2 Yes. jun. 678. Bacon v. Bacon, 6 Ves. 
331. Doyle v. Blake, 2 Sch. & Lef. 331. Cross v. SmUh^ 
7 East, 246. Walker v. Symonds, 3 Swanst. 63. 
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personal favour, and that, aGCording to the directions of the 
testator's will, the money ought to have been lent at 5/. per 
cent. 

Lord Chancellor wais of Qpinton that Ross ought to be 
charged witiii interest at 5^. per cent* He was anxious to 
declare he imputed no blame to the defendant, and on this 
ground refused to give costs against him : but he conceived 
that, being a trustee^ he could not, according to the known 
rules of courts of equity^ be penmtted ta benefit himself in a 
contract on the subject of his .^rust ; that though the testator 
did in his life place money in his hands at 4tL per cent* yet 
having by his will directed the best and utmost interest to be 
made, his intentions of accommodating Ross by loans at a 
lower rate of interesti must be considered as ending with his 
life. His lordship repeated that he wished to have it under- 
stood, that lie decided singly on this ground, that a trustee 
cannot bargain for himself, so as to gain advantage i. 

If a testator gives a legacy to be paid with interest at 4/. 
per centw suid the court orders the legacy to be paid into the 
bank for securing the same, and it produces more than the 
4/. per ceHb. the legatee is to have the advantage thereof; as 
shewn in a subsequent part of this work, in treating on cases 
wherein an executor may be compelled to give security for 
paying a legacy. And where a legacy was left to A on 
foarrying with consent, and till marriage, to be paid at 3/. 
per cent* The executrix lays it out in the funds, and con* 
v^s to trustees in trust to pay the legacy with 3/. per 
cent, interest, and to pay the surplus interest to her. This 
was held' not a good appropriation, and that the stock having 
sunk in value» the executrix's estate shall make it good ™. 

An administrator as well as an executor may be liable to pay 
interest for money; as where Baynton had made interest of 
money, and the question was, whether he should pay interest, 
and what interest, fox a sum of 868/* which he had received 
as administrator to his brother, and kept for five years, and 
from that time laid it out. on government securities?. The 

' Forbes v. Ross, 2 Bro. Cha. ™ Cooper v. Douglas, 2 Bro. Cha. 
Rep. 430. Bep. 375. 
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Lord Chancellor ordered, that interest should be paid upon- 
the 868/. from 1778, when it came into BayntorC^ hands, to 
March 178S, when it was paid into court; and that such 
interest should be at the rate of M. per cent °. 

And where an agent of an administrator kept money of 
the intestate in his hands, which he had purposed to his 
principal to lay out in the funds, he was ordered to pay 
interest. The case was, an administrator gave letters of 
attorney to Southouse, an attorney, to collect and get in the 
estate, and to lay the same out in the funds. He received 
several large sums, and by letter recommended to his prin- 
cipal, that the monies received should be laid out in the 
three per cents, which the principal acquiesced in by letter, 
and informed the attorney he should want no more of the 
money, and never afterwards made any demand upon the 
attorney, who, from time to time, informed his principal that 
he had laid out the money i^ceived by him in the funds or 
otherwise, but which, in fact, he always kept. — The prin- 
cipal dying, and new administration obtained, a bill was 
filed for an account against the attorney, praying also 
interest for the sums which he kept in his hands, and did not 
improve at interest. — It was in evidence, that there was a 
loss, by the monies received not being regularly laid out, of 
about 800/. 

Lord Chancellor said, that it was a clearly established 
point that the defendant had received money, but that that 
would not have bound him, if he had not been under a duty 
to make interest of it, for the benefit of the estate ; because, 
then, it would be only holding the money as a banker holds 
it, but here was an employment, accepted by the defendant 
Southouse, to lay out the money from time to time. It is 
said, he is not liable, because an administrator is not bound 
to invest the monies in his hands, so as to make interest : 
but here he has bound himself. Therefore an account must 
be taken of the times when he received monies belonging to 
the estate, and when he ought to have laid them out: and 

■ Perkins v, jBaynim, 1 Bro. Cha. Rep. 375. 
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he must answer interest at four per cenU from the time when 
he ought to have laid them out « (15). 

This being premised^ the executor may consider whether 
it is prudent to take upon him the executorship, or to re- 
fuse, (as he may, unless he hath administered as. executor, 
as heretofore shewn. And if he hath, and omits to take 
probate within six months after the deceased's death, he is 
liable to 50^. penalty by stat. S7 Geo. III. c. 90.) (16) Now 

^ Brown ▼• Southoutet 3 Bro. Cha. Rep. 107. 



(15) It is now indisputably settled, that if an executor 
acts with regard to his testator's property in any other 
way than his trust requires, he cannot be a gainer by it ; 
any gain must be for the benefit of the cestuique irtut^ 
and any loss must be replaced by him. See the cases on 
this subject collected by Mr. Eden in his note to Netvton v. 
Bennetf 1 Bro. C C. 362. In respect to the rate of interest 
at which an executor is to be charged, the cases establish a 
distinction between negligence and corruption. In the 
former case he will be made to pay foxa per cent, only ; but 
where there has been corruption or a direct breach of trust 
it has been usual to charge five per cent. Tebbs v. Carpenter f 
I M add. 290. So if the testator's property has been con- 
tinued in trade by the executor contrary to his duty, the 
cestui que trusts may elect to take either the profits or 
interest ; and if interest is charged it will be computed at 
the rate of five per cent. ; for if he were, on such occasions, 
only to pay four per cent, the common rate of interest, it 
would be a direct encouragement to. executors who may be 
engaged in trade to make use of the testator's property. 
Heathcote v. Hulme, 1 Jac. ^ Walk. 122. Craclcelt v. 
Bethune, lb. 586. 

(16) The penalty for administering without obtaining 
probate or letters of administration within six calendar 
months after the death of the testator or intestate, or within 
two calendar months after the termination of any suit re- 
specting the will or the right to letters of administration, if 
there be any such, which shall not be ended without four 
months after the death of the deceased, is now increased to 
100/. and likewise a further penalty is imposed, after the 
rate of 10/. per cent, on the amount of the stamp duty 
payable on the probate or letters of administration* See 
55 Geo. III. c. 184. s. 37. 
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we shall just take notice of the will which concerns both 
real and personal estate, or personal estate only, and of 
where, and by whom, the probate thereof is to be granted : 
and proceed to shew how the will may be proved in common 
Hmrm, or form of law ; and the end and parpose of proving it 
either way. For proving in common form, the power an 
executor hath in compelling the ordinary ta grant the pro- 
bate, and what may obstruct his obtaining the same ; the 
form of the executor's oath previous to obtaining it ; and 
the expence of obtaining it* 

The will which concerns both real and personal estate 
ought to be proved in the spiritual court, as in case it bon- 
eerned personal estate alone?; but when it concerns only 
real estate, It ought not to be proved in the spiritual court, 
as before mentioned 4. Where and before whom the pro- 
bate of the will is to be granted, having beai shewn ^ we 
need say no more here concerning it. 

The manner and form of proving testaments is of two 
sorts: the one is called the vulgar or common form; the 
other is termed the solemn form, or form of law k If letters 
testamentary are granted to the party who exhibits the will 
merely on his oath, by swearing that he believeth it to be 
the last will of the deceased ; this is called proving it in com- 
mon form t : and where there is no controversy or dispute 
touching the will, there the single oath of the executor 
alone is sufficient for this purpose < Where the testament 
is to be proved in form of law, it is requisite that such per-^ 
sons as have interest, as the mdow and next of kin to the 
deceased, to whom the administration of his goods ought to 
be committed if he had died intestate, be cited, to be 
present at the probation and approbation of the testament ; 
in whose presence it is to be exhibited, to the judge, and 
petition to be made by the party who prefers the will, and 
enacted for the receiving, swearing, and examining the 
witnesses upon the same, and for the publishing or con- 

P Cro. Car. 396. ' 2 Nels. Abr. ISOI. 

^ Page 957. " Godolph. 65. If the wiU is 

[ Page 8—18. not duly executed, other proof is 

• Swinb, 448. requisite, as see in page 205, 206. 
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firming thereof; whereupon witnesses are received and 
sworn accordingly^ and are examined every one of there 
secretly and severally, not only upon the allegation or 
articles made by the party producing them, but also upon 
interrogations ministered by the adverse party, and their 
depositions committed to writing : afterwards the same are 
published ; and in case the proof be sufficient j the judge, by 
his sentence or decree, pronounces for the validity of the 
testament)^.—- For proving a will in form of law, the practice 
has been to examine all the witnesses to the execution of 
the will.- But in a late case Lord Thurlow said^ I doubt 
whether the rule has ever been laid down so largely that 
the will could not be proved without examining all the 
witnesses, although the practice has been to examine all i^ 

The diflerence of form in proving the will, works this 
diversity of effecl^ i9w. that the executor of the will, proved 
in the absence of them who have interest, may be com- 
pelled to prove the same again in due form of law; and if 
the witnesses be dead in the mean time, it may endanger 
the whole testament; especially if ten years be not passed 
since tiie probation, whereby necessary solemnities are pre- 
sumed to have been observed; whereas the testament being 
proved in form of law, the executor is not to be compelled 
to prove the same any more ; and although all the witnesses 
^erwards be dead^ the testament doth still retain its full 
force ■ ; but it is probable that this word Un in figures may 
have been mistaken for thirty; for Dn God<^phin says, the 
will being proved only in common form, it may be questioned 
at any time within thirty years next after, by common 
optaiony before it work prescriptions 

This proving of the will in solemn form, is commonly 
at the instance of some person who desireth to invalidate 
%he same ; in which case, his proctor, at the time of exhi- 
biting the will, ought to accept the contents thereof so far 
forth as it maketh for the benefit of his client ; otherwise, if 

* Swinb. 44a, 449. ' Swinb.449. 

y Povidl y. Cleawr, 3 Bro. Cha. * Codolpb. 62. 
Bep. 504. 
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any legacy is given to him in the will, he shall lose it for his 
general impugning the will K If the parties interested do 
not call the executor to prove the will in solemn form, the 
executor himself may cause it to be thus proved; and 
where an executor hath the greatest part of the goods of 
the deceased bequeathed unto himself, and is in doubt 
whether, after the witnesses be dead, that the wife or 
children, or other kindred of the deceased, will contest the 
validity of the will, he may cite them in special, and all 
others pretending interest in general (as is the usual 
practice), to see the will proved by the witnesses ; which 
being done, the will shall not be set aside afterwards (pro- 
vided there hath been no irregularity in the process,) when 
the witnesses are dead «• 

When the will is proved either in common form, or in 
form of law, the original must be deposited in the registry of 
the ordinary, and a copy thereof in parchment is made out 
under the seal of the ordinary, and delivered to the exe- 
cutor, together with a certificate of its having been proved 
before him ; all which together is styled the probate <>• 

For proving the will in common form, it has just bee« 
mentioned®, that the single oath of the executor alone is 
sufficient for this purpose ; and if no suit is depending in the 
temporal courts concerning the will, an executor, in case of 
being refused, may have a writ of mandamus to compel the 
ordinary to grant probate thereof: but if the validity of the 
will is contested in the ecclesiastical court, it is a sufficient 
answer by the ordinary to a writ of mandamus, to return, 
that a suit is depending before him and not yet determined f. 
A testator having thought the executor appointed a proper 
person to be entrusted with his affairs, the ordinary cannot 
adjudge him disabled or incapable, neither can he insist upon 
security from the executor, as the testator has thought him 
able and qualified s ; yet if an executor becomes nan compos^ 

m 4 

^ 1 Ought. 21. • Page 286. 

« nnd, ' Burr. 229S. 

* 2 Black. Com. 50S. « 1 Salk 299. 
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or as it is usually termed, non compos mentis, which is, where 
a person is not of sound mind, memory, and understanding ; 
then the spiritual court may commit administration K If the 
executor becomes bankrupt, it is said the ordinary cannot 
grant administration to another W yet the court of chancery, 
where an executor is considered as a trustee, if he be- 
comes insolvent, will oblige him to give security before 
he enters upon the trust i^: so in some cases after he has 
taken upon him the executorship, he may be compelled 
to give security for paying a legacy, as we shall see under 
a subsequent head (17). 

With respect to an executor becoming bankrupt, as he 
acts in atUer droits i. e. in right of another, his bankruptcy 
does not take away the legal right of executorship, nor does 
the commissioner's assignment affect the testator's assets, ex- 
cept as to such beneficial interest as the bankrupt himself 
may be intitled tc^. But though a bankrupt executor may 
strictly be the proper hand to receive the assets, yet if his as- 
signees have received any of the property, a court of equity 
upon petition will, for the benefit of creditors and legatees, 
appoint a receiver, with whom the assignees shall account ' 

(18). If the bankrupt executor has wasted the assets, 

such devastavit may be proved as a debt under the com« 
mission >". 

^ 2 New. Abr. 376. ' 1 Cooke*fl BankhiptLaw,152 

* 1 Salk. 299. "" Ibid, 155. 

* 2 New. Abr. 377. 

(17) Where an executor becomes bankrupt, the court of 
chancery will control his powers by appointing a receiver. 
Langlev v. Haiiok, 5 Madd. 46. ; unless it can be satisfactorily 
inferred that the testator had a deliberate intention of en- 
trusting the management of his estate to a bankrupt exe- 
cutor. Gladdon v. Stoneman, 1 Madd. 143. n. But a re- 
ceiver will not be appointed merely because an executor is 
poor. Howard v. Papera, lb. 142. 

(18) Where an executor, in consequence of his bank- 
ruptcy, becomes destitute and incapable of exercising his 
functions, and elects to relinquish his interest in the tes- 
tator's property, the court of chancery will permit a credi- 

u 
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An executor may prove under the commission of bank- ' 
ruptcy debts that were due to his testator. But where an 
executor was bankrupt, and the petitioner a creditor of the 
bankrupt's testator, to the amount of 286/. — 432/. of the 
effects of the deceased were in the bankrupt's hands, and the 
petition to the Lord Chancellor was, to be permitted to prove 
this demand against the bankrupt's estate, his lordship or- 
dered that the bankrupt be admitted a creditor for 432/. 
and that the assignees pay the dividends into the bank, sub- 
ject to further order i°. And where the bankrupt and an- 
other were executors of a creditor of the bankrupt, the court 
on petition, permitted the other executor to prove the debt, 
even though a suit was pending in the ecclesiastical court, as 
to the executorship. Yet this was opposed on the part of 
the assignees, on the ground that though in cases where the 
bankrupt was executor, the court would appoint a person in 
the nature of a receiver, to prove a debt under the executor's 
commission, there bdng no other manner of securing the 
fund; yet in this case there being no executor, the ecclesi- 
astical court will grant administration pendente lite* But Lord 
Chancellor ordered, that the petitioner might be at liberty to 
prove this debt under the commission, and that the dividends 
should be paid into the bank by the assignees, pending the 
contest in the ecclesiastical court n (19). 

'B 2 Bro. Cba. Rep. 596. " Ex parte WiabMkafiy 3 Bro. 

Cha. Rep. 198. 



tor of the testator to file a bill for himself, Bxid, to call in the 
-outstanding assets for the purpose of administering them. 
Burroughs v. Elton^ 11 Ves. 29. 

(19) And in a late case where an executor and trustee 
had committed a devastavit, he was held precluded frcua 
proving under his bankruptcy, and liberty so to do was given, 
in the first instance, and without previous application to the 
commissioners, to a legatee on behalf of himself and others, 
with a direction that the dividends should be paid into the 
bank in trust in the matter. Ex parte Moodyy 2 Eose, 413. 
A bankrupt executor can in no case prove under his own 
commission, without a previous order. Ex parte Shato^ 
1 Glyn & James, 127. 
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The executor's oath> previous to obtaioing the probate^ 
is usually in this form : ^' You shalKswear that you believe 
** this to be the true last will and testament of A B deceased: 
** and that you will pay all the debts and legacies of the de« 
ceased, as far as the goods shall extend, and the law shall 
bind you ; and that you will exhibit a true, full, and per- 
fect inventory of all and every the goods, rights, and ere* 
dits of the deceased, together with a just and true account, 
in the registry of the court of , when you shall 

be lawfully called thereunto ^, You ajso swear, that yoi^ 
<M)elieve the whole of the goods, chattels, and credits, qf or 
*' belonging to the sai4 A B at the time of his death, did 
^* not in value exceed the sup of /• 

« So help you God." 
Before an executor applies for proving the will, it is ad- 
visable for him to make an inventory, and that whether the 
jsame is required to be tum,ed into the ordinary or npt ; for 
unless an invei>tory or a calculation of the value of the de*" 
ceased's goods, chattels, and credits, be made, the executor 
cannot be prepared to take the oath required, as has been 
mentioned with respect to an administrator's oath ; and like- 
wise some other reasons why the inventory should be made, 
and the manner and form of making it shewn p. 

Having finished our last propositions, we come now to 
consider in what cases administration must be granted with 
the will annexed ; or, as it is commonly termed, administration 
cum te^amento annexOf and the manner of thus granting it. 

This administration is granted in divers cases where there 
is a will, as it may be durante minori atate : durante abs^ntid ; 
QT pendente lite, and op other occasions which we shall men- 
ti(m« Administration durante minori cetate, is that which is 
to be granted during the minority of an infant, who, although 
h& may be appo^ted executor, cannot administer until he 
arrives a^ the age of seventeen^ till which time the ordinary 
may p^f>^ administration with the will annexed, and as it is 
held to whom he thinks fit4 ; in like manner as where there 

* 4 Biirn's Eccles. Law, 202. <i Godolph. 102. ^ Co. Rep. 29. 

p Page 44—50. 3 Mod. 24.' 1 Kew Abr. S81. 
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is no testament, he may grant it till the infant attains his full 
^Lge'i yet if administration is granted during the minority of 
divers executors, he that comes first of age shall prove the 
iviU, and tihe administration ceases ^ ; likewise if there be two 
executors, one of the age of seventeen, and the other under, 
administration during the minority of him that is under age is 
void ; because he that is of the age of seventeen may execute 
the will K But as concerning executing a will at the age of 
-seventeen. Where a petition was by a female infant of the 
age of eighteen, who was executrix of the will of her sister, 
who had attained twenty-one ; (which will the petitioner had 
proved) stating the will of F. C. the father, whereby the re- 
sidue of his personal estate was given to the petitioner and 
her deceased sister, in equal shares, at their respective ages 
of twenty -one years ; and praying that her sister's share of 
the property which had been paid into the court might be 
paid to her as executrix. The court would not direct th6 
money to be paid out, but referred it to the master to enquire 
whether there were any debts or legacies, and to consider 
of a proper maintenance for the infant. — In support of this 
petition, Mr. Mitford, petitioner's counsel, said, that the pe- 
titioner, notwithstanding her infancy, might be plaintiff at 
law for all the rights of her sister, although he apprehended 
that she could not be guilty of a devastavit before twenty- 
one ; that therefore he apprehended she was entitled to have 
a fund in this court paid out. That, if there were any debts 
or legacies to be paid, the court would order it to be paid 
out. — Lord Chancellor doubted whether, even in that case, 
he could order it to be paid ; but said that the infant was 
entitled to the same protection with respect to this pro- 
perty as any other «. 

By statute 38 Geo. III. c. 87. Where an infant is sole 
executor, administration, with the will annexed, shall be 
granted to the guardian of such infant, or to such other per- 
son as the spiritual court shall think fit, until such infant 

' Page 7. •■ CompaH v. Compart* 3 Bro. 

» I>w of Test 416. Cha. Rep. 195. 

* Brownl. 46. 
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shall have attained the full age of twenty-one years, at which 
period, and not before, probate of the will shall, be granted 
to him. And the person to whom such administration shall 
be granted, shall have the same powers vested in him as an 
administrator now hath by virtue of an administration granted 
to him durante minori atate* 

Administration durante absentia, or during absence, as 
when the executor may be beyond sea ;. this administration 
seems to stand upon much the same reason as the admini- 
stration durante minori cetate ; it being necessary in both 
cases that there should be some person to manage the estate of 
the deceased ; and therefore it has been held to be grantable 
by law w ; and the ordinary may grant it, as he may letters 
of administration, where there is no will, and the. next of 
kin be beyond sea x. 

Likewise the ordinary may grant administration pendente 
litCy that is, pending a suit : so, where there is no contro- 
versy, he may grant administration until the executor comes 
in, which, as well as the administration durante absentid just 
mentioned, do fall of course as soon as the consideration 
qeases upon which they were first granted y. 

If the testator makes his. will without naming any execu- 
tor, or if he names^ incapable persons, or if the executors 
named refuse to act ; in either of these cases the ordinary 
must grant administration with the testament annexed, to 

^ CZare and ITodgff,! Lutw. 342. within the jurisdiction ofhis Majesty's 

■ X By statute 88 Geo. III. c. 87« courts, upon application of any cre- 

If after the expiration of twelve ca- ditor, next of kin, or legatee, spedal 

lendar months, afVer the testator's administration may be granted (20). 
death, the executor to whom probate ^ 2 New. Abr. 415. 
hath been granted shall not reside 



(20) See the case ofTat^tonv. Hannayy 3 Bos. & Pul. 26. 
where it was held that the authority of an administrator, ap- 
pointed according to the provisions of this statute during the 
absence of an executor from this country, did not become 
actually void upon the death of such executor, but were 
only voidable. 
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some other person ^ : iand when the administration is thus 
granted the duty of ^he administrator is very little difibrent 
from that of an executor, he being to adhere to the testa- 
ment as heretofore mentioned ^-«-- For obtaining administra- 
tion with the will annexed^ the will of th6 deceased must be 
proved either in common form or fbrnl of Idw^, in likie man- 
ner as was lately shewii widi respect to the execiitdr'is proving 
it : and when the will is so proved> the original must be de- 
posited in the registry of the ordinary, and a c'opy thereof on 
parchment is made out undeir the seal of the ordihiary, and 
delivered to the administrator, togetliier with a certificate of* 
its having been proved before him ^ ; in like mannier as when 
the will is proved by the executor, notwithstanding it is 
called administration cum testdmento annexoy or administration 
with the will annexed. 

Thus having proceeded, ire come now to treat on the 
method of proving a will in chancery ; and from thence we 
shall proceed with registering a will. 

When real estate Is devised by will from the heir at Ta^, 
and there is no occasion or opportunity to prove or esttlblish 
the same at law, it is oHen necessary to prove such will in 
chanceryiy to perpetuate the testimony thereof : the way to 
do which, is to exhibit a bDl against the heir at law, atid to 
set forth the will ^verbatim therein, suggesting that the heir 
is inclined to dispute its validity ; and then the defendant 
having answered, they proceed to issue as in other cases, 
and examine the witnesses to the will, or prove their hands 
if th6y are dead (21). The will (if the witnesses are examined 

> 2 Black. Com. ^3, ^04. Con- « Page 1»2. 
cemlng those points xnentioa was ^ 12 Black. Com. 508^ 
made, p. 260, 261. ^ Ibid, 

(21) In such cases all the subscribii^ witnesses to the 
will ought to be examined by the plaintiff, because, as Lord 
Camden has observed, ** the heit has a right to proof of 
«* sanity, from every one of those whom the statute has 
" placed about his ancestor." Hindon v. Kersey^ 4 Burn. 
Eccl. Law, 93. And the same rule applies where the court 
directs an issue to try the validity of the will. Bootk v. 
Blundelly Coop. 136. 
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in town) must also be left to be examined in the examiner's 
office ; which done, and publication pa^ed, the cause is at 
an end^ an order or rules being first obtained for publication: 
and the defendant^ who is the heir at law, and examines no 
witnesses touching the validity of the will, may give notice 
of mocioa for the plaintiff to paj him his costs to be taxed 
by a master, which the court usimlly orders <>• This is what is 
usually meant by proving a will in chancery, which it might 
be advisable to do while the witnesses to the will are }iving ; 
for in this, as well as in other cases where a bill may be 
filed for perpetuating the testimony of witnesses, it may be 
that a manls anti^onist only waits till the death of some of 
them to begin his suit, when he may have a more favourable 
opportunity. 

As to registering wills; by several statutes, deeds and 
wills that affiect real estates, and certain chattels real, in the 
counties of York smd Middlesex, are required to be regis- 
tered; which registering hath no allusion to that iu the 
ecdesiasdcal courts, but is quite a distinct thing; and it 
being a matter with which many may be unacquainted, we- 
shall here mention the severed statutes by which the same is 
ordained, and make some observations with respect to effec- 
tuating a complete registry. 

By the statute 2 & 3 Ann. c. 4. it is enacted, That a me- 
morial of all wills and devises in writing, whereby any 
honours,' manors, lands, tenements, mid hereditaments, with- 
in the West-Riding of the county of Yorky may be any way 
affected in law or equity, may, at the election of the party 
or parties concerned, be registered in such a manner as by 
the said act is directed : and every devise by will of the ma- 
nors, lands, tenements, or hereditaments, or any part thereof, 
contained in any memorial so registered as aforesaid, that 
idiall be made and published after the registering of such 
memorial, shall be adjudged fraudulent and void against any 
subsequent purchaser or mortgagee for valuable consider- 
ation ; unless a memorial of sucJi ivill be registered €ts afore* 

^ S HiMcrison's Cha. Flrac. S8. 
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said. That every such will or probate of the same, of which 
such memorial is to be registered, shall be produced to the 
register at the time of entering such memorial, and oath 
made that the memorial was duly signed and sealed ; and 
the register shall indorse a certificate on such will or probate 
thereof, and mention the day, hour, and time on which such 
memorial is entered, expressing also in what book, page, 
and numb^ the same is entered ; and the register shall sign 
the certificate so indorsed ; which shall be allowed as evi- 
dence of such registries in all courts of record. And a 
memorial of such wills as shall be made or publL^ed in 
London, or in any other place not within forty miles of the 
West-Riding, which may affect lands in the West-Riding, 
shall be registered, in case of an affidavit (wherein one of 
the witnesses to the memorial of such will shall swear, that 
he saw the manorial signed and sealed, before any one of 
the judges at Westminster^ or a master in chancery) be 
brought with the memorial to the register; which affidavit 
shall be a sufficient authority to the register to give a cer- 
tificate of the registering such memorial ; and the certificate 

signed by the register shall be evidence of the registry. 

That memorials of wills registered within six months afler 
the death of the devisor dyi/ig within England^ Walesy and 
Berwick, or within three years after the death of every de- 
visor dying upon or beyond the seas, shall be effiectual. And 
in case the persons interested in the lands devised by reason 
of the contesting such will, or other inevitable difficulty, 
without their wilful neglect, shall be disabled to exhibit a 
memorial within the times limited ; in such case the registry 
of the memorial within six months afler their attainment of 
such will, or a probate thereof, or removal of ^the impedi- 
ment, shall be sufficient. 

By statute 6 Ann. c. 25. it is enacted. That a memorial 
and registracy shall be made of all wills which affect any 
lands or tenements in the East^Riding of the county of 
York. And by statute 7 Ann. c. 20. a memorial and registry 
is to be made of all wills whereby lands are affected in the 
county of Middlesex^ in like manner as in the West and 
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East Ridings of Yorkshire. But neither of those three 
statutes extends to copyhold estates, or to any leases at a 
rack-renty or to any leases not exceeding twenty-one years, 
where the actual possession goeth along with the lease ; and 
in the statute of 7 Ann. there is a reservation as to the 
chambers in Serjeant's-inn, the inns of court, and the inns 
of chancery, to which this act doth not extend. By statute 
8 Geo. II. c. 6. a registry is to be of all wills affecting lands 
in the North-Riding of the county of York. But this statute 
does not extend to copyhold estates, or to such leases a$ 
just before mentioned. 

To effectuate a complete registry, it is necessary that the 
memorial be on vellum or parchment, which need not be 
stamped, as neither of the acts require it^. The memorial 
is to contain, 1. The name of the testator and his addition, 
viz. the place of his abode and occupation. 2. The date of 
the will. 3. The premises, or what is mentioned in the will 
relative to the real estate or chattels real devised thereby, 
which are to be described verbatim as in the will. 4. Hie 
names and additions of the witnesses, viz* their several oc- 
cupations and places of abode. The memorial must be 

signed and sealed by one of the devisees, his guardians, or 
trustees ; and then attested by two witnesses who saw the 
same signed and sealed : afterwards one of the two witnesses 
goes with the memorial and the will, or the probate, or an 
office-copy thereof (either of which is sufficient), to the 
register-office, (which, for the West-Riding of the county of 
York, is at Wakefield ; for the East-Riding, at Beverley ; 
for the North- Riding, at York ; and for the county of Mid- 
dlesex, in Bell-yard, Carey-street, London) ; and at the 
office where the same is to be registered makes an oath (un- 
^ess an affidavit hath been made before a judge or master in 
chancery, as before mentioned) that he saw the memorial 
signed and sealed ; and the oath being so made, he leaves 
the memorial, together with the will, probate, or office-copy, 
on which the certificate of the registry is indorsed, as di- 

^ Of late required to be on a 10s, stamp. 
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rected by the statute, and that frequently within four or five 
day^ after ; when the will> probate, or office-copy, is fetched, 
and the register paid his fee for registering. " The form 
of the memorial is as fallows : 

A Memorial to be registered pursuant to an act of par- 
liament made for registering deedS) &c within the [^JVest, 
Eastf or North^Biding of the counti^ of York^ or 4he 
county qf Middlesex, as may be the case.] 

The probate of the last w31 and testament of A B of 
— — , bearing date the — — day of——, and concerning 
All [here pursue the nsoords of the voUt\ which said will is wit- 
nessed by C D of ; E F of ; and G H of 

•'^*>— '— -. And this memorial is required to be registered 
pursuant to the above mentioned act, by me J K one of the 
devisees in the said will mentioned : As witness my hand 
and seal this — — day of * ■■■ ■ , in the year of our Lord 

Charles Dun, 
Luke Mitford. 

For registering deeds the form of a memorial varies very, 
little from that used for a will : but we shall omit mentioning 
any more here with respect to deeds, as being foreign to this 
subject, and proceed with what was proposed in respect to 
proctors, and taxing their bills, and therewith conclude this 
chapter. 

In divers cases it hath been held, that proctor's fees are 
not suable for in the ecclesiastical court, but may be sued 
for in the temporal courts ; from whence a prohibition may 
be had to stop proceeding in the ecclesiastical court, if suit 
should be th^e commenced;-— upon proper application, 
as by petition from any suitor, or person that sues, ia the 
ecclesiastical court, the judge thereof has undoubted right 
to tax the proctor's bill. The method of doing it, as usually 
practised, is^ for the judge to refer it to die register, direct- 
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ing the respi^tive {mrties to attend faim if tfaey think -fit, ond 
to make his exceptions, and the other to justify the several 
articles or items of his bill ; and the register to make his re- 
port to the judge, who thereupon proceeds to tax the bill. 
If the register has any doubt, the assistance of the other 
proctors may be required. The fees alleged to be given 
to counsel, if denied by the client, as also his demand for 
any nnusud or extraordinary arUcles which do not appear 
from the proceedings in the cause, must be cleared up to 
the satisfkction of the judge, either by Uie proctor's oath 
(if he voluntarily offers it, and there be no affidavit to the 
contrary), or by receipts and vouchers from those to whom 
the money is idleged to be paid, or by producing letters 
and orders from his client C 



CHAPTER V. 

OF EXECUTORS, AND SUCH ADMINISTRATORS WHO HAVE THE 
ADMINISTRATION GRANTED WITH THE WILL ANNEXED. 

The office and duty of those administrators who have the 
administration granted with the will annexed, being, as hath 
been seen in several parts of this work, very little different 
from that of executors, we, shall now take a view of both, as 
with respect to their power and what they are interested in ; 
their getting in the deceased's effects; and what shall be 
assets in their hands to make them chargeable ; their office 
and duty in paying debts and legacies. And as to debts, 
we shall here take notice of such as are barred by the statute 
of limitations, and of some that are to be paid with interest; 
and then of legacies ; and when the same are to be paid ; 
and what interest shall be allowed thereon. Likewise what 
executors and administrators are to observe before they pay 
legacies; and with respect to paying infants and married 

' 4Burn*s Eocles. Law, 233. 
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women. In what court legacies are to be sued for^ and 
cases in which security may be required for paying the same. 
But as some of those particulars have been discussed in the 
former part of this work, we shall now have occasion only to 
take a cursory view thereof, and make a little addition to what 
has heretofore been mentioned ; but with respect to legacies, 
which we have hitherto scarce touched upon, those will here 
require a discussion, as they shall have,. after some notice ha& 
been taken of the other particulars. 

With respect to the power an administrator hath by vir- 
tue of administration obtained from the ordinary; this being 
very nearly allied to that of an executor, except in a few 
particular instances wherein the executor differs from, an ad- 
ministrator, we need here only refer the reader to the first 
section of the second chapter of the Law's Disposal ^ ; and to 
what has been mentioned under the head of proving the will \ 
for a discovery both of the executor^s and administrator's 
power* And as what the administrator is interested in hath: 
been treated on, and being the same with what an executor, 
as such, has interest in, we may refer to the second section 
of the last mentioned chapter <i, and to what has heretofore 
been mentioned <>, for a discovery both of what an execytor 
and administrator is interested in. And as to getting in the 
deceased's effects, and what shall be assets in the adminfstra- 
tor's hands to make him chargeable ; this likewise Iiaving, 
been treated on^, as well as his office and duty in paying 
debts f ; and being alike applicable to an executor, we shall 
now make some addition to what has been. mentioned con- 
cerning assets, first attending to real estate devised for pay- 
ing debts, to the same being mortgaged ; and afterwards to 
paying testator's debts and legacies, in allusion to what has 
been treated on in the former part of our work ff. So like- 
wise, we shall make some addition to what was mentioned 
with respect to debts, as concerning those that may be 

* Page 23. • Page 51. 

»» Page 257. ' Page 66. 

*= Page 33. * Page 55— 63. 77. 117. 

«* Page 214. 244. 258, 259, 260. 
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barred by the statute of limitations, and debts to be paid 
with interest. 

As concerning real estate devised for pa3ring debts, we 
may observe the general rule is, that the personal estate 
shall be first charged with the payment of debts and legacies; 
and the testator cannot exempt it from being liable to 
his debts, as against creditors (1) ; but as between heir 
and executor, he may charge them upon his real estate, 
which is not primarily liable, and discharge the personal 
estate : but, although there are several ways by which a man 
may give his real estate for payment of his debts, yet if there 
be not in the will, either express words, or a manifest intent 
of the testator to discharge the personal estate, it shall be 
first liable''. And in all cases it shall be applied in discharge 
of the testator's personal debt, or general legacy, unless he 
by express words or manifest intention exempt it>. 

It has been held that a devise of a competent part of real 
estate to be sold to pay debts and legacies, does not exempt 
the personal estate. — The general rule of law and equity is, 
that the personal estate is the first fund for payment of 
debts ; and as to proper legacies it is considered as the only 
fund, both in the ecclesiastical and in the court of chancery ; 
if, therefore the personal estate is to be exempted from 
these charges, it must be so expressed, or it must appear 
from a plain necessary implication, arising from the words of 
the testator ; and in such case of an implication or plain 
intention, without express words, it must appear that the per- 
sonal estate is given as a specific bequest in some shape ^. 

The personal estate may be so exempt, as where the same 

^ 1 Wilson, 24. 1 Bro. Cha. Cha. Rep. 454. 1 P. WilL 294. 
Rep. 462. note 1. 4th edit. 

' Ancaiter and Mayer^ 1 Brown's ^ Lord Inchiqwn ▼. French, 

Amb. Rep. 33. 



(1 ) That is to say, he can only exempt it from the payment 
of debts by the substitution of a sufficient fund, and it will 
continue subject to the claims of creditors in the event of a 
deficiency in the fund provided. Gittins v. Steeki 1 Swanst. 29. 



802 THE DISPOSAL OF A P£RSOM*S ESTATE, 

under B's w31 passed as a specific legacy to the executrix ; 
and it was held that it should not be applied in exoneration 
of the real estate ^ And where testator gave several speci- 
£c parts of his personal estate, and then gave part of his real 
estate in strict settlement, and devised the remainder of his 
real estate to trustees in trust, to sell for the payment of 
debts, and in case that should not be sufficient to discbarge 
the debts, he charged the deficiency on the devised real 
estates. He then gave the residue of his personal estate, 
pot before bequeathed, to his wife. The court held she 
tpok it wholly exempt from the debts. And where testator 
by bia will chai^^ his whole estates with payment of all his 
debts, legacies, and funeral expences, sjtd for that purpose 
he deviled particular lapds tp tru^tpes, in trust to sell the 
fimne, and pay his debts, legacies, ^d funeral expences, and 
he gave to his wife all his personal esta^ whatsoever, an4 
constituted her sole exeputrix. The debts exceeded the per- 
sonal estate. Lord Bathurst deteripined the personal estate 
to be exempt ™. 

So where the testator devised his real estate to be sold, 
and the money to arise by the sale to be applied tp p^y 
mortgages ^nd other debts, the residue to be' added to his 
personal estate. -r- The only quesjtion was, whether under this 
devise, the real estate should exonerate the personal estate. 
— It was argued that, express words are necessary to exempjt 
the personal estate, and in support thereof different cases 
were cited i>. 

Most&r of the Rolls. — ^ I have no doubt about this case. 
The general rules are very clear that the personal estate is the 
fund first liable^ and that the testator cannot exonerate it 
without substituting ajaother fund. But there is no magic 
in words ; no peculiar form of expression isi necessary in 
order to exonerate the personal estate. If the intention of 
^le testator be evident to exonerate the personalty, k must 

* Wa^er v. Jackson, 2 Atk. 624. » 3 P. Wms. 325. Samwell v. 

^ AndertoHY' Cook, Kynaston t. Wake, I Bro. Cha. Rep. 114. Ancag^ 

JCynaston, dtod in 1 BxQ. Cha^ tisr a^d Jd^yeft, JJnd,. 454. 
Bep. 456,4^7. * 
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be exonerated.*- 1 must declare^ that the money arising 
from the sale is to be applied in payment of debts o (2). 

As to debts secured by mortgage the same rule holds as 
before menttonedy and the personal estate of the testator 
shall be primarily applied in discharge of his personal debt, 
unless he by express words or manifest intent exempt it; 
and where a mortgage in fee was made redeemable on pay- 
ment of SOO^. and interest upon any Michaelmas day, on 
six month's notice ; mortgagor dies, having devised his per* 

^ WM V. JUmeSt 2 Bro. Cha. Rep. 60. 

(2) The general rule that the personal estate is the primary 
fund for the payment of debts, is undeniable, and to warrant 
a departure from that rule, there must either be express 
words to exempt it, or for want of such express words, it 
must appear on an examination of the whole will, and by ne- 
cessary implication, to be the plain and manifest intention of 
the testator, not merely to charge the real estate, but so to 
charge it as to exempt the personal. According to the old 
law, nothing short of an express direction would have had the 
effect of exemption, and the introduction of the modern rule 
dispensing with the necessity of such a direction, has been 
regretted. 9 Ves. 447. 1 Meriv. 216. 1 Swanst. 28. The 
question whether the personal estate is exempt, is not, as 
Lord Tkurlaw has observed, to be decided by precedent, 
but the ccNirt must, in every case, abide by the clear inten* 
tion of the testator to be collected from every part of the 
will. As a general proposition, it may be laid down, that it 
is not enough for the testator to have charged his real estate 
with, or in any manner devoted it to the payment of his 
debts ; ibr the rule of construction which courts adopt, is 
such as aims at finding, not that the real estate is chai'ged, 
but that the personal estote is discharged. 1 Meriv. 220. 
The principle is, that the debts of the testator, whether they 
are created by mortgage or bond, or by mere simple con- 
tract, are considered as his personal debts, and, in the in^ 
stance of a mortgage debt, the charge on the real estate is 
nesarded as mer^y collateral. See the cases on this subject 
collected by Mr. Eden, in his notes to Stevenson v. Heath' 
coatey 1 Eden, S8. and Anccuter v. Mayer, 1 Bro. C.C.454. 
See also Greene v. Greene, 4 Madd. 148. Michell v. MicheU, 
5 Madd. 69. 
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sonal estate to his wife. The personal estate was held liable 
to pay the mortgage in favour of the heir p* 

Lands subject to or devised for payment of debts shall be 
liable to discharge mortgaged lands either descended or 
devised^.-— Where A. devised lands to R. M.in tail, then in 
mortgage for ISCXM., and devised qther lands to T. M. subject 
to the payment of his debts, in case his personal estate should 
not prove sufficient. It was held the ISOCM. must be paid as 
a debt out of the personal estate, and, if deficient, out of the 
real estate so devised to T. M ^ And where Sir R. W. was 
seised in fee of estates in C. which were mortgaged to a coa- 
siderable amount, and also of an estate in the Isle of Wight, 
and being seised for life with an ultimate remainder or re- 
version in fee, after limitations in tail, to himself (as heir at 
law to his brother,) of an estate which was so devised by his 
brother, and possessed of an equal interest in money, be- 
queathed by him to be laid out in lands ; devised the mort- 
gaged lands to several uses, and among other things to the 
plaintiff for life, remainder to her sons in tail, remainder to 
her daughters as tenants in common. He devised the estate 
in the Isle of Wight to trustees for twenty-one years, among 
other uses to pay his bond and book debtSy if his personal 
estate should not be sufficient, and by a further clause to pay 
aU his debts* It was held, this trust term jointly with the 
personal estate, shall exonerate the mortgaged estate *. 

So lands subject to or devised for payment of debts 
shall be liable' to discharge mortgaged lands either 
descended or devised, even though the mortgaged lands 
be devised expressly subject to the incumbrance; as 
where one devised his lands in D to A (his cousin) an in- 
fant, at her age of twenty-one, subject to the incumbrances 
thereupon^ and the rents during the infancy to be paid to 
her father, and devised all his other lands to trustees 
to pay his debts. -—Master of the Rolls, The devise of 

P Howdy. Price, 1 P. Will. 291. •" JBartholomewy.May, 1 Atfc. 487. 
1 Ibid, 294. note 1. * TweedtUe v. Coventry, 1 Bro. 

Cba. Rep. 240. 
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the estate subject to the incumbrance is no more than what 
is implied, for the testator could not do otherwise ; but when 
the testator devises other lands to pay his debts, this must 
be intended all his debts, and consequently the debt by 
mortgage is part of those debts which are to be paid off out 
of the money arising by sale out of the trust estate ; and this 
is the stronger by the testator's having appointed the rents 
and profits during the infancy of his god-daughter to be pdd' 
to the infant's father for the sole use of the infant, which is 
as much as to say, that they shall not go to be applied in 
discharge of the mortgage K 

Where one mortgaged a fee-simple estate and devised the 
same, and also devised an estate held by him for three lives, 
to his wife, and after making his will purchased the reversion 
in fee of the lifehold estate, whereby the devise thereof 
was revoked, and the estate descended to the heir ; it was 
held that the lands descended shall exonerate the mortgaged 
lands devised. But at the first hearing of this cause, Lord 
Hardwicke held the wife was not intitled to have such exoner- 
ation in a court of equity. Yet after a rehearing, and taking 
twelve months to consider, his lordship said he did not 
think the case of the heir at law so hard as before, because it 
was not the intention of the testator that the heir should take 
any part of his estate ; and it was a mere accident that threw 
a part upon him, viz* the ignorance of the testator that it 
was necessary after purchasing the fee to republish his 
will « (3). 

* 

< Serle v. 8i. Eloyt S P. Will. <* Galtonv. Hancock, 2 Atk, 4S4. 
3S6. 



(3) With respect to the priority of application of real 
assets (when the personal estate is either exempted or ex- 
haustea) it seems that, 1 st. The real estate expressly devised 
for payment of debts, shall be applied ; 2dly, (to the extent 
of tne specialty debts, and in certain cases or simple con- 
tract debts, see ante, p. SS* n. 17*) The real estate descended; 
and 3dly, The real estate specifically devised, subject to a 
general charge of debts. And this order of administration 
will be observed, unless the testator expressly exempt the 
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Utiiiiciiinl>ef<ed lands and mortgaged landg being both spe-^ 
cifiddly devised (but expressly « qfier pacing of nil debts ^ 
shall ccntKftiute in dischio'ge^f the mortgage ; as where one 
seised in fee of the manors of A md 6, mortgi^s A fbir 
40002. and by y/AU efaarges aQ his real estate with payment 
^'his debts, and devise A to € and B to D, and dies ; th^ 



descended estates, and substitute those which are speci-^ 
fically devised, as the fund out of which payment is to be 
made. But the mere subjecting of th^ latter to the pay- 
ment of debts will not have the effect of exonerating the 
descended estates, unless there is a clear intention that they 
should be wholly exonerated. Therefore where a testatof 
exempted his personal estate from the payment of mortgages, 
on certain parts of his real estate, which he devised expressly 
subject to the payment of the incumbrances i:|pon.4iem, it 
was nevertheless held that the descended estates were liable 
to discharge the incumbrances, on the principle that the Pri- 
mary fund is not exonerated, merely because an auxiliary fund 
is provided, unless it be the manifest intention of the teto* 
tator to exempt it. BamemeU v«,Lord Cawdory S Madd. 
453. In the case of Donn^ v. Le^is^ 2 Brp. C^ C. 257. I^ord 
Thurltyvo considered that, with respect to the application of 
descended estates, it is immaterial whether they were pur- 
chased after the execution of the will, or whether the tes- 
tator had them before. But Lord Eldon in a laite case, 
Milnes v. Slater^ 8 Ves. 295., expressed both his own and 
Lord Red€sdale*% doubts upon that subject, and observed 
that the circumstance of tne devisor having other estate^ 
which he dpes not touch, ^oes a great way to shew that 
ordering the debts to be paid out of the devised estates, he 
does not intend the application of those descended ; whereas, 
if at the time of the devise he has no land except the 
land devised, but afterwards acquires other lands, it is 
singular that a rule, creating a rule of distribution with 
reference to the present circumstances of the devisor, should 
be taken to create a rule of distribution, under circum- 
stances which commence afterwards probably not contem- 
plated by him. See also Manning v. Spooner, 3 Ves. 114, 
Howse V. Chapman^ 4 "Ves. 546. Harmood v. Oglander^ 
6 Ves. 199. S. C. 8 Ves. 106. Hitt v. Cochy 1 Ves. & 
iBea. 174. 
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devisee of A shall con^iel the devisee of B to oontribjale to 
pay the mortgage im A^. 

£fut iaali these case^ the de))t bj?ingponside;redasjthf ^er- 
sonal debt p^tketesWorhimselff the charge on the real estate 
is merely coll^t^eiral* The ri4^ therefoi*e is oth^^rw^e^. jivhere 
the^Argejs oji thi^re(d pst^^rinfipgfit^f althougli tjiere J^ 
9' cpl^ateriii perspofd scKrurity^ Or^ w^ere th^ ^<^p (although 
persopai ii) its cremation) iicas .contirs^ted orjjgii^LUy Jby a^r 
-9*er., 

If ^ man mprtg^ejls^n4^. an4 poyeijftnts to p^y th^ mp.- 
^py,,and dies, the personal estate of the mortgagor shall, in 
iaijoui; of ttiefeeir^i)e ^pliefl tp ^xpneraliQ.Ae paQrtgpg^*, Sp 
it is, j^bftugh.th^ren^as npjcoy^WiW ^^^e pio^g^gor l^ad ti^^ 
i^ipney ; bepaiise it w^ h^jd^bfc w^ he is boui^ tp mi|ke,i|; 
good though thp l^pd be a dfifcifStive .spQui'ily; but if gr$n4- 
ftjthcff mqrtgages^nd jipxepafijts^to j^y, ap4 thi^ l^uji de^lC^nd 
to his son, aod hi$ij9pn.die|s, |;he .^ojciV p^rs^qal.j^slfitj^ s^^U 
n^ go, in ai4 «if ^is jnsiORtgage^ . A flio»tgagea hia )mi to B, 
^d.4fter seDs, it^ tQ C for lOpQl., ivjbach includes the mor^ 
gt^en^on^y; C» t^^epurpha^er, shall pay the. mortgage, fpr 
^. h^d madg it., a debt in hipiself y (4*)^ . 

'^ Carter r, JBamardiston, IP. ^ Cope v. Cbpe, 2 Salk. 449. — 

• 

(4) The distinction seems to be this. Where a man buys 
subject to a mortgage, and has no connection, or contract, 
or communication with the mortgagee, and does no other act 
to shew an intention to transfer that debt from the estate to 
himself, as between his heir and executor, but merely that 
which he must do, if he pays a less price in consequence of 
tha£ mortgage, that is,, indemnify the vendor against it, he 
does not by that act take the debt upon himself personally. 
Per Lotd Alvanley^ 5 Ves. 132. But where the resiilt of 
the transaction is a personal contract, if there is any thing 
more than a mere purchase of the equity of redemption, rany 
thing raising a new contract by the purchaser with the 
mortgagee, that has the effect of ccHistituting a new debt 
from the purchaser, to* which his personal estate will ,be 
liable. Woods v. Huntingford^ 3 Ves. 128. Waring v. 

K 2 
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Where A seised in fee mortgages his land, leaving 6 
his son and heir, B's personal estate shall not be applied to 
pay this mortgage, because it was not B*s debt : so though 
the mortgage being transferred in B's time, B covenants to 
pay the money, yet the debt not being originally the debt of 
B, ^is covenant is only a surety, and the land the originfd 
'debtor, which C shall take with the burthen >• And, where 
land descended to the wife subject to a mortgage made by her 
father ; on assignment of the mortgage the husband cove- 
nanted for payment of the money to the assignee, it was 
'decreed the husband's personal estate was not liable to 
-exonerate the mortgaged premises, for the debt was origt' 
naU^ the father's, and continuing to be so, the covenant was 
ftn additional security for the satisfaction only of the lender, 
and not intended to alter the nature of the debt ^ 

So where testator charged his real estate (whidi was sub- 
ject to a mortgage contracted by his ancestor), and also all 
his personal estate, with his debts and legacies ; it was de- 
creed the mortgage shall be borne by the estate originally 
liable, and not paid out of his estates, and the executrix 
having paid it out of the personal estate shall be repaid the 
moneys (5). 

And where there was a charge upon a term for payment 

* Evdyn t. Evdt/th 2 P. Will. ^ Lawsonv, Hudson^ 1 Bro. Cha. 
€64. Rep. 5& 

* Sagot V. Ougbton, Ibid. 347. 

' I 11 1 1 .1.1 1 . 1 1 , 1 1 ,1 II 

Ward^ 7 Ves. 3S2. Earl of Oxford v. Lady Rodney^ 14? Ves. 
•417. 

(5) In a modern case where a mortgagor of copyhold de- 
vised the same, together with his personal estate, to his 
^ wife, and she died without paying on the mortgage, it was 
held that her heir was not entitled to have the mortgage 
paid out of the personal estate of the mortgagor, inasmuch 
as his personal property became by the bequest the per- 
sonal estate of the wife, and the mortgage debt not being 
her debt, her heir had consequently no equity to have it dis- 
charged out of her personal estate. Scott v. Beecher, 3 Madd. 
96. 
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of debtSy it was held that a leasehold estate purchased by the 
testator subject to a mortgage, shall bear the burthen of that 
mortgage, it not being properly the debt of the testator, the 
charge under which it came to him being prior to his pur« 
chasing it, and inherent in the estate ^. 

Fawcet, haying contracted a debt which was by simple 
contract, devised his real estate to CohnUef who afterwards 
charged this debt upon the estate^ so devised to him. ColviUe 
by his will gave a leasehold estate to his wife,, to whom he 
also gave his personal estate. A bill was filed, praying that 
the personal estate of Co/vt/^ might exonerate the real, of this 
debt. — Master of the Rolls, The general personal estate shall 
be iq)plied in favour of the heir, be he hares, naius or hisres 
JactuSi but not so as to defeat a specific devise of the personal 
estate. If this be a specific devise, there is no doubt it is free 
from the debt. If it were given^ in these terms, to a person 
who was not the general representative, it would be a specific 
devise ; does it make it^otherwise, that, in this case, the wife 
is general representative ? I am strongly inclined to think that 
it is a specific devise. — Where an estate descends, or comes 
to one subject to a mortgage, although the mortgage be 
afterwards assigned, and the party to whom it descended, 
enter into a covenant to pay the money borrowed ; yet that 
shall not bind his personal estate. Here it was a very 
honourable transaction, on the part of ColviUe^ as to the 
creditor. The general reasoning on the subject is all in 
Emdyn v. Evelyn* The specific devise is not liable to the 
debtd. , 

Having thus proceeded, we shall now advert to our posi- 
tion concerning the personal estate being to be charged first 
with the payment of debts and legacies, and that the testator 
cannot exempt It from being liable to his debts as against 
creditors, and here attend to what was mentioned in a former 
part of our work concerning legal and equitable assets ^. The 
heir having real assets, and not being liable to pay simple con- 

* jincastery, Mat/er, 1 Bro. Cha. " TdnkervUle v. Fawcet, 2 Bro» 
Rep, 454. Cha. Rep. 57. (S. C. 1 Cox, 237.) 

« Page 77. . 



310 THE DISPOSAL OV A PERSON'S ESTATE, 

tftoct debts c^ the AtM^t thcirewiih; wh^rd itme is persona! 
e^te" sufioicfiit for ptiymg the s«m^ f. 

As to kgal and equUMe kteeto, it Ims beed>slievn in the 
part oFduir work just iiow refefrbd td, that itf ^stribtttidg the 
former a preference is i&tlowed to ^editc^rs Ace^diiB^ to the 
tfdp^ierkj bf XlMt debtis ; hot tiot sd with Irespect to the 
la^ter^ " And here We inay dbi^eiir^ tiM it being tbe^ object 
ii H eourt of ^qpAt^y tbsit ^bmf citfiitoni upon the assets of 
^'deceased pei^on shall be Halisied tefttr ai^ sUeli assets eaun 
by any ilrrtogeitient' coii«mi(0r# #ith the imature of their 
resii^otiY^ daims, be applied in slitisfaotiois^ thei^eofy it has 
b^n long' settled^ that where cltfe elaitnaDt &as more 
tDlsta biie ftin:d tb resort to» ahd afiother elaimaiit only one, 
tbcf fii'st-^humant siiall resort to that- flind on which the second 
has ho lien ; if therefore a specis^ty creditor, whose debt ii^ a 
Hen on fh^ 'rend assets, receive satisfaction out of the personal 
ilssets; a'sfinple (contraet creditor shall stand in the place of 
d sfffeeialty erector against ^be risal assets, si^fat as the latter 
lihali hiive exhausted the personal assets in paymeht of his 
debt. ' "SOj Where lands are subjectedto payment Of a// debts, 
a Icfgatee shall stand in tticf'place (Vf a i^imple contract creditor 
who hieis been satisficfd out of personal assets. So wh^e legsr- 
eii^ by wili ate charged dti the it9l estate biit not the lega- 
tes bjr codicil, the former shtAl i^ortto tb6 real assots Upon 
It deficieiHsy of th^ p^rsdhal Assets tc^ pay the whole/ But 
from the principles of these rules it is dear they cannot be 
Applied in aid of one claim«it efd a^ td defeat the daim of 
another, and it is to be observed that none of the rules 
zuhjed any fund to i^ claim to which it was not beforo siib- 
jeci, but only take care that the Section of one claimant 
shall not prejudice the daims of the others, and for the 
same reasons the application of the personal assets in ease 
of the rdal estate mortgaged does not' take place to the 
defeating of any legacy ». 

As concerning fraudulent devises, which are provided 
against by tlie stat, 3 W, & M. c. 14. (related in a former part 

^ Page 117. » 1 P. Will. 679. note 1. 4tli ediu 
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op our work) ; it is ebserval^ that,, the provitttm in this sta- 
tute was introduced for the benefit of creditors merely-; and 
if a devise ler payment of debts does not proi^de for it in a 
{MracUeabb manner; it does not tdca the case out of the sta- 
tute^ -»« Testator made a general ^:harg$ of his debts upon 
Us real estate exempting his personalty firon the payment 
iheceoC He then Revised a partieiilar estate t<> trustees for 
^hat purpose^ excepting his capital mansion-house. The de- 
cree was>. that the devised trust estate should be sold for the 
payment of debts* The master sold the whole devised trusb 
estate, not excepting the mftnsion-hoase^ and upon its being 
referred to the master to consider, whether a good title could 
be made, he reportedi there could not be a good title made 
lo the man6ion4iouse* On an exertion to the master's re- 
port, Mr. Lloyd cited two cases ^ to shew that a devise for 
payment oi debts, though out of rents and profits only^ took 
the case out of fraudulent devii^eSi and that a creditors even 
by Specialty, could only take it in the way in which the te»* 
tator thought proper to give it him; though had there been 
no devise to pay debts, he would have had a righl tahave 
his debt raised by sale. 

. Lord ChanceUor said, be was not awaii>e that a gift of the 
estate, for the payment of debts> in a manner which ceuld 
not answer the purpose, was suoh a devise as would take the 
case out of the statute- That if the master' reported that 
the debts could not be paid by the means provided in the de- 
vise, he would eithev bere» or in the bouse of lQrds> (unless 
the house over-ruled him) order the estate to be sold, nob* 
witlratanding the statute; and should. oQt^dei!. it so far as 
fraudulent. — In the present ease he jshoidd order the devised 
estate to be sold, without incli;ding the capital mansion-housey 
if, without it, the estate was sufficient for payment of debts, 
if not the mansion-house must be sold. — But it being 
understood that it was sufficient without the mansion- 



*^ Lingard v. Lord Derby, 1 Bro. Cha. Rep. 31.1« Biii(nU v. Itord 
FbfmovUhy 2 Atk. 104. 
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house, the order went so, and the exception was over«-^ 
ruled I (6). 

Thus having proceeded concerning debts/ whereby we 
have been led to touch upon legacies, which will be treated 
on hereafter, as those claim the next regard ; and after the 
debts are all discharged, must be paid bj the executor, so 
far as his assets will extend : and here he is not allowed to 
give himself the preference ^ by retaining, as in the case of 
debts. But before we enter on the discussion of legacies, we 
shall advert to what was proposed with respect to debts 
barred by the statute of limitations, and debts to be paid 
with interest. 

By statute 21 Ja. I. c. 16. commonly called the statute of 
limitations, persons are barred of actions for debts due on 
simple contract, or for arrears of rent, and of actions that 
may be had for some other purposes ; unless the same be 
brought within six years after the cause thereof commenced, 
or after the debts or rent became due : but in this act there 
are exceptions with respect to infants, persons beyond sea, 
and some others. And there are means by which the bar of 
the action may be saved, and the debt revived ; as it is clearly 
agreed, that if after six years the debtor acknowledges the 
debt, and promises payment thereof, that this revives it and 
brings it out of the statute ; as if a debtor by promissory 
note, or simple contract, promises within six years of the 
action brought, that he will pay the debt ; though this was 
barred by the statute, yet it is revived by the promise, which 
being proved, an action may be supported for the recovery 
of it : the acknowledgment and promise being anew evidence 
of the debt^. And if the debtor by his will directs that all 
his debts shall be paid, or makes any provision for the pay- 
ment of his debts in general, this will revive it, and bring it 

^ Hughes T. Doidben. 2 Bro. ^ I Salk. 28, 29. 5 Mod. 42^ 
Cha. lUp. 614. (S. C. 2 Cox, 170.) 426. 
^ 2 Black. Com. 512. 

(6) See ante, p. 118. note (13). 
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oat of the statute^ and make his executors liable °>(7)* 
Where the debt is considerablei and there is a danger of its 
being barred by the statute, it is common for the creditor 

" Prec. Cha. 385. 

(7) A floating notion that a devise of real estate subject 
to the payment of debts revived a simple contract debt 
upon which the statute of limitations had operated before 
the testator's death, has certainly prevailed for a great 
length of time, and has been countenanced by very high au- 
thorities. This doctrine, however, was not supported by any 
direct decision upon the point, but r,ested simply upon dicta, 
opposed not only by dictat but by an express adjudication. 
See Legastick v. Cotone, Mos. 391. It received the decided 
disapprobation of Lord Kenyon^ Lord Ahanley^ Lord Redes^ 
daley and Lord Eldon, but was seemingly approved by Lord 
Kingy Lord HardwickCf and Lord Majisfield* The notion 
was that debts barred by the statute were comprehended 
under the description of debts in a devise for payment of 
debts, because they still subsisted in foro conscientia ; but 
it is difBcult upon principle to conceive that a testator, in 
subjecting his real estate to the payment of his debts, could 
intend to prescribe to his executors any rule either in ad- 
mitting or rejecting debts ; or to recognise any particular 
debt as one which had existed and still remainea unpaid : 
nor is it easy to infer, that the creation of a fund by him for 
the payment of debts could have any operation upon the en-* 
quiry, what were his debts, or the mode in which that en- 
quiry was to be prosecuted. The supposed doctrine, indeed, 
stood upon an unnatural conjecture as to the intention ; and 
it was pregnant with danger and injury by inviting stale de- 
mands, and discouraging provisions for the payment of 
debts. But noticed as the general question had been in 
many cases, it was not until lately that it called for an ex- 
press decision, and then the Vice Chancellor (Sir Thomas 
Plumer) having traced the history of the supposed rule to 
its foundation, and having examined to the bottom every 
authority on the subject, in an elaborate judgment deter- 
mined, that a devise in trust for payment of debts did not re- 
vive a debt upon which the statute of limitations had takea 
effect by the expiration of the time before the testator's 
death, but that the demands of creditors are in such a case 
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^kin the six yean after the flame was contracted, te ine 
ant a writ, as by way of commencing an action against the 
debtor ; which writ bia attorney gets returned by Uie sheriff 
and then enters it on a roll, which he files with the proper 
officer ; and hereby the debt is saved from being barred by 
the statute at the expiration of six years, as it otherwise 
9]igfat be. 

With respect to interest due on debtSt of which mention 
has been made^ : Jt is said that, where a man devises hin real 
estate for payment of his debts^ that those due on simple 
contract, as well as others> shall carry interest, because the 
real estate, being now the f\ind out of which the debts are to 
t>e paid, yields annual profit ^. But it has been held other* 
wise P. And where money was raised by deed upon land» and 
invested in the name of a trustee, to pay debts, the residue 
to the use of the trustee, the simple contract debts not being 
changed in their nature, therefore were not allowed to bear 
interest. But if the creditors had filed bills, and obtained 
separate reports^ from that time their debts would have car* 
ried interest <i. 

Bennet, as executor, kept the money of his testator in his 
hands, without accounting for a long time, and employed it 
in his trade ; and being sued by Newton, a simple contract 
creditor, the question was, whether he shall pay interest? 

" Page 75. Earl of Bath v. Earl of Bradfmtt 

o 2 P. Will. 26. 2 Ves. 587. 

^ Sarwell t. Parker^ S Ves. 363. ^ S^iey and Earl Ferrertt 1 

Bro. Cha. Rep. 41. 



left open to examination by all the means which the rules of 
law and equity admit. Burke v. Jonesy 2 Ves. & Bea. 275. 
This determination, however, is to be received with the li- 
mitation imposed by Lord Redesdaley who has expressed 
himself of opinion that where the death occurs after the sta- 
tute has began to operate, but before the time has ran out, 
the trust for payment of debts will keep the debt alive, so 
that the statute cannot attach. Executors ofFergus, v. Gwre, 
1 Sch. & Lef. 109. 



BY WILt AI7D l^BSTAMEKT. SIS 

By the Lord Chaiic^ldf f There aire ibftny sayings in the 
books, to prevent H being laid doTwn ad a general rule, that 
ati executor shall '^y interest ^or money used in the course 
of his trade 1; but it doeis hot foUour that be may keep the es- 
tate of his tesitktor for a long course df time idle^ from the 
persolis entitled to it by the Will. -*^— ^T^ doctrine I am de* 
sired W lay dowtf is, that an executor may keep his testator's 
money, add apply it to the Ui^es 6f his tride, without being 
fiable to interest. It has been argued t6 this extent, 
that, if the executor is solvent, he dhall not pay interest; if 
he is not, he shall. ■ ' I cannot see the reason of that case. 
It is impossible this filiould have been laid down as the law of 
the court. I ddnot say,' he shall pay interest on the ground 
of hiid having called in a debt which bore interest, because 
kh executor has an honest discretion to call in money which 
h^ thinks ih hazard ; btit when it is called in, and made pro* 
fit of in the way of his trade, I think he should be charged 
irlth interest. The bookei say, he shall ndt, because it might 
be lost, and if it was he must have iemswered it. •^— This 
argument would apply equally to the case, where the exe^* 
cutor makes actual interest ; for the party to whom it is lent 
may become insolvent. When the executor did not apply 
the money to the uses of the will, or bring it hither, I must 
take it, that he kept it for the purpose of making advanrage 
of it in the way of his trade. — From 1760, Bennet had not a 
colour of reason for not applying it. -^ He has not shewn any 
reasonable cause for keeping the money, but has done it 
merely for the sake of using it in his trade ; he therefore 
must be charged with interest '• 

Legacies, as we have lately hinted, are to be paid afler 
debts ; and where there is no time limited for paying a le- 
gacy, the executor has one year after the testator's death 
for paying it % in like manner as heretofore mentioned con- 
cerning distribution by the statute K — It is held that the « 



*■ Newton and Sennet, 1 Bro. ' 2 Salk. 415. 
Cba. Rep. 359. ' Page 84. 
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Statute of limitations is no bar to ^ legacy , although it may 
have been due twenty years before demanded » (8). 

A legacy is a bequest or gift of goods and chattels by will 
or testament ; and the person to whom it is given is styled 
the legatee, which every person is capable of being unless 
particularly disabled by the common law or statutes ^ ; as 

' traitors, popish recusants, artificers going out of the king- 
dom and exercising their, trades in foreign parts ^, persons 
for the second offence denying the Trinity, or asserting that 
there are more gods than one y, and some others. 

This bequest, being of goods and chattels, vests in the 
executor, as was mentioned in a former part of our work^ 
and the legacy is not perfect without his assent ; for if I have 
a general legacy of 100/. or a spee^ one of a piece of plate, 
or horse, or the like, I cannot in either case take it without 
the consent of the executor ', whose business it is first to see 
whether there is a sufficient fund left to pay the debts of the 
testator, to which the personal estate is always liable, as we 
have lately shewn. And, in case of a deficiency of assets^ 
all the general legacies shall abate proportionably, in ordec 
to pay the debts ; but a specific legacy is not to abate or al- 
low any thing by way of abatement, unless there are not suf- 
ficient without it. So upon the same principle, if the lega- 
tees have been paid their legacies, they are afterwards 
obliged to refund a rateable part, if debts should come in 
more than sufficient to exhaust the residuum ^ after the lega-» 
cJes paid A. 

' A specific legacy, of which we have lately had some de- 
scription (strictly speaking), is said by Lord Hardwicke to be 

" 2 Freem. Rep. 82. 7 Stat. 9 & 10 W. c. 82. 

^ 2 Black. Com. 512. ' Co. Litt. 111. 

» Stat, 5 Geo. 1. c. 27. ' 2 Black. Com. 512. 



(8) But after a lapse of time, forty years for instance^ 
without any demand of the legacy, a court of equity will 
presume that it is satisfied. Jones v. TurberoiUcy 2 Yes. 
jun. U. 
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a bequest of a particular chattd, specificallj described and 
distingiiidied from all otiier things of the same kind, or, (in 
other words) an indiTidoal legacy. Money, therefbrey if suf- 
ficiently distinguished, may be the subject of a specific be- 
quest, as, money in a certain diest. — So of stocks — So a 
bequest of part of a, specific diattel may be equally a spedfie 
l^acy. On the other hand, a mere bequest of qmaniityy 
wheCher of money or any chattel, is a general l^acy, as of 
a quantity of stock, and where the testator has not sudi 
stock at his death, it is a direction to the executor to pro* 
cure so much stock for the l^atee^ — Personal annuities 
given by will are general legacies, and a devise of an annuity 
for life charged on the personal estate, where there is a 
deficiency of assets, shall abate in proportion with the other 
legatees « (9). 

k 1 P. WilL 5«X note 1. 4tfa < ^mm t. JEdiwntis, 3 Atk. 693. 



(9) Lord Thurloto has remarked that it is generally a diffi- 
cult question to decide whether a legacy be specific or pecu- 
niary. Stanley v. Potter , 2 Cox, 182. And it is to be ob- 
served, that the same legacies may be specific in one sense, 
and pecuniary in another ; specific, as being given out of a 
particular fimd, and not out of the estate at large ; pecuniary, 
as consistiiig only of definite sums of money, and not amount- 
ing to a gift of the fund itself, or any aliquot part of it. 
Smith V. Fitzgerald, S Ves. & Bea. 5. The ordinary criterion 
of a specific bequest is, that it is liable to ademption ; that if 
the tmng bequeathed is once gone, it is lost to the legatee ; 
and to render it specific, the legatee must consequently be 
able to fix on the individual &mg given. The difficulty 
which has arisen in many of the cases on this subject has 
proceeded from not adverting to the distinction between a 
gift of a sum of money; with a reference to the fund from 
which it is to be taken, which is termed a demonstrative 
legacy, and is payable, though the fund out of whidi it is 
directed to be paid does not exist at the testator's death; 
and a bequest of the fund itself, or an aliquot part of it, as si 
gift " of my stock," or " in my stock," or " part of my 
•" stock," which, when the particular stock is refierred to, is 
clearly specific. 4? Ves..750. Parrott v. WorsfM, 1 Au:.* 
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In a late olvie Lord Thurlow -citiog a variety of oases per* 
takiiog to specific and general legacies, made many learned 
ob^ryati^ns on the disl^nction between tbepi ; and Jbis lord- 
sbip tield th^ bequest of a bcu^ for $6001. to be a specjtijc 
Icgacy^but Ibat the aapoe was not adeepn^d by the testator 
liayiog received part of it in . his lifetime^ as a dividend 
under the bankruptcy of the obligor ; iit appearing to be the 
testatpr's intention that the legatee axid her children should 
have tJiedebt secured as a proviiion for tbem*^-*? In d»e,saaie 
case wihere aJegaey was *^ of my iOOO^. East-India stock// 
ft was clearly hdi to be. specific,: and adeemed by the testar 
tor's having Jiold the stock <>• And where testator redting 
that he was possessed . of . a certain, sum. in ;nayy bills, 
bequea£bs it. This was held to :be a Bp^cific legacy* and to 
pass only such navy bills as he possessed at his death ^/(10t)# 

^ Jt/Atamertad Maguwre, 2 Bro. ■' Pitt v« Ctmeiford, S Bro.' Cfaa. 
CIuu'Rep. 108. Rep. 160. 



Walk. 602. In the case of a specific bequest of stock, an 
error in the description of it, as if stock of one denomina- 
tion be given, and the testator have only stock of a different 
kind, will not vitiate the legacy, if it be' manifest that the 
testator intended the stock, though misdescribed, should pass. 
Door V. Geary f 1 Yes. sen. 255* Penticost v. L^, 2 Jac. & 
Walk. 207. But if the testator have not any stock, the legacy 
fails, and nothing passes by the gifl. Evans v. Tripp^ 6 JV^dd. 
91. So in other cases of error demonstrationtSf the mis- 
description will be rejected, and the bequest, though specific^ 
will carry the thing misdescribed, if consistent wiUi the testa- 
tor's intent. Thus, a gifl of a grey horse will pass a black 
horse, which is not strictly grey, if it be found to have been 
the testator's intention that it should pass by that description ; 
but if the testator had no horse, the executor is not to buy a 
grey horse. Id. Ibid. The late decisions have leant much 
against specific legacies requiring a clear indication of inten- 
tion to make a legacy specific. They are referred to in 
Apreecey. Apreece, 1 Ves. & Bea. 365. n. (a). See also, Mdnn 
V. Copland^ 2 Madd. 223. Barker v. Rayner^ 5 Madd. 208. 

(10) The principle of ademption by receiving or selling the 
thing given is, that the thing given no longer exists ; for if, 
.after, the receipt or sale of itj it could be demanded, that 
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A speeilie legacy, as it has in some respects the advantage, 
«o in ofiber respeets it has the disadvantage of a geneial 

wtmtd 'be converting it into a pecuniary instead of ii specific 
legacy. Fryer t. McrriSi 9 Yes. 860. in respect to the 
application of the doctrine of ademption^ a distinction pre- 
vails between a demonstrative and a specific legacy. In the 
former case, the destruction of the fund or security will not 
operate as an ademption of the legacy. Thus, where the 
bequest was of 500/. ** we have noxv out upon mortgage," 
which the testator afl^wards called in, Sir WiUiam Gtan^ 
held that this was not an ademption, the characteristic of the 
legacy not depending on the particular security on which th^ 
money might be placed, which the testator considered as 
merely accidental, and only mentioned as descriptive of the 
present situation of the money. Le Gricev. Finchy 3 Meriv.'50. 
See atlso Attorney General ▼. Parkin^ A mbl. 566. But if th^ 
bequest assume me character of a specific bequest, as, if the 
security or the fund itself be specifically given, the lega^cy 
will fail if the security or fund does not exist at the testa- 
tor*s death. Therefore, where there was a bequest of two 
policies of instrrance upon life, and the amount of the policies 
was received by the testator, the legacy was held to 'be 
adeemed. Barker v. Ravner^ 5 Madd. 208. In the earlier 
,cases a distinction was taken, on the question of adaatiption» 
between voluntary and compulsory payments, and proceed- 
ing upon the animus adimendiy it was held, that where a 
testator received a debt which he had specifically bequeathed 
without solicitation, and ex mero motu of the debtor, it was 
no ademption ; but that where it was paid to him by the 
debtor, upon his application, or by compulsion, it was an 
ademption. Partridge v. Partridge^ For. 228. Crockatt v. 
Crockatty 2 P. Wms. 164. Rider v. Wager ^ lb. 328. In the 
case of Ashburner v. MamirCy A mbl. 401., Lord Thurloxn 
entered very fully into the consideration of all the cases 
which are to be found on this subject ; and in that case, and 
also in Stanley v. Pottery 2 Cox, 180., he altogether repudiated 
the principle of the animus adimendiy as tending to inexpli- 
cable confusion ; and held that when it was once determined 
that the legacy of a debt was specific and not demonstrative, 
that the only safe and clear way was to adhere to the plain 
rule ; that there is an end of a specific gift, if the specific thing 
do not exist at the testator's death. It may be questionable 
from the cases of Coleman v. Colemany 2 Ves. juut 639. and 
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legacy. As there is a benefit one way to a specific legatee, 
that he shall not contribute, so there is a hazard the other 
way; for instance, if such specific legacy (being a lease) be 
evicted, or (being goods) be lost or burnt, or (being a debt) 
be lost by the insolvency of the debtor, in all these cases 
fluch specific legatee shall have no contribution from the 
other legatees, and therefore shall pay no contribution 
towards them f. 

* 

Legatees on the bequest of part of a specific chattel, 
though not liable to abatement with general legatees, yet 
must abate proportionably among themselves upon deficiency 
of specific things bequeathed, or deficiency of general assets 
for payment of debts. So, specific legatees of distinct chat- 
tels shall abate proportionably on deficiency of general 
assets^.— Where the residue is not beyond the value of the 
legacies, the residuary legatee takes nothing. But in a case 
under special circumstances, where a testator meant the sur- 
plus as a legacy to his son, on a deficiency of assets, he was 
allowed to come in with the other legatees'^ ; yet of this case 
Lord Thurlow has expressed a disapprobation, and said, that 
in such a case, if the testator did not leave a residue beyond 
the value of the legacies, the residuary legatee takes nothing ; 
so where the pecuniary legatees abate among themselves, 
the residuary legatee takes nothing * (11). 

' ffintony. Pinke, I P. WUl. 540. " Dyose v. Dyose, I P. WilL 305, 
< 1 P. Will. 540. note 1. 4tbedit. ^ Fonnereau v. Poi^rUz, 1 3ro. 

Cha. Rep. 478. 

Roberts v. Pocock, 4 Ves. 150. whether Lord Rosslyn fully 
adopted the principle of Lord Tkurioto, but from the cases 
of Fri^er v. Morris, 9 Ves. 360., and Le Grice v. Finch ^ 
3 Meriv. 51. it may be inferred that Sir WUliam Grant con- 
sidered the law to be so settled. It seems, therefore, to be 
now an established principle, that in the case of a specific 
gift, the court is only to enquire whether the specific thing 
remains at the death of the testator, and cannot enter into 
the consideration, whether it has or not ceased to exist, by 
an intention to adeem on the part of the testator. Barker v. 
Raynery 5 Madd. 208. See Graves v. Hughes^ 4 Madd. 381. 
(11) See also Pagev, Leajpingxvell, 18 Ves. 466., where 
Sir WUliam Grant made a similar observation. 
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Hence it may be perceiyed that, if tliere are not assets to 
pay the testator's debts, the legateelf take nothing. Bat noir 
we shall advert to what has lately been mentioned concern- 
ing lands subjected to the payment of debts^ in which case 
a legatee shall stand in the place of a simple contract credi>- 
tor» who hath been satisfied out of personal assets K But 
where one seised in fee owes debts by bond, and derises 
lands to the heir in tail, and gives sevelral legacies, after which 
he dies, leaving the heir his executor ; the heir with the per* 
sonal estate pays off th6 bond debts, by which means there 
are not ass^ to pay the legacies; the legatees bring their 
bill, praying to stand in the place of the bond creditors, and to 
be paid out of the land devised to the eldest son. The court 
hdd the legatees to be without remedy, the land being (spe*- 
cifically) devised in tail to the heir ; otherwise had the land 
descended to such heir in fee ^ So though the court will 
marshall the assets in favour of a simple contract creditor, 
•and (generally speaking) in favour of a legatee, yet where 
such legatee is a pecuniary one, he will not be relieved by 
being permitted to come in the place of bond creditors upon 
the land in the hands of a devisee thereof >"• 

A specific legacy Ts not to be broken into in order to make 
good a pecuniary one ; much less shall pecuniary legatees, 
on a deficiency of assets, have any remedy for their legacies 
against a devisee of land ; as was held in the two last above 
cited cases, which are recognised in a later case, wherein it 
was held that legatees are not entitled to stand in the place 
of bond creditors, and to have satisfaction out of real estate 
devised. And as to pecuniary legatees, it was said, there is 
no reason that a pecuniary legatee should break in upon the 
devisee. The justice would be for alt to abate in proportion, 
but no such decree was ever made. It might be, that the 
value of the whole devise might be taken to satisfy pecuniaiy 
legacies. — But here it was held, that the legatees have a 
right to stand in the place of mortgagees, and to have satis- 
faction out of the real estate for what they shall have ex- 

^ Page 310. Burt, 1 P. Will. 201. 678. 

* Home V. Meyrick, Cl^on v. "» Ibid. 204. 

Y 
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JiauMed of the personal: and liwassaid, thereisadiffereoce 
tu to the bond d«bt. A mere specialty debt is no lien oa 
Jand w the hands of the obligor, his hetr, or devisee* A mort- 
gage is a lien and an estate in the land. By devise of lands 
mortgaged, nothing passes in point of law, but the equity of 
vedemptioa» if it is a mortgage in fee ; if for years, the rever- 
sion and equity 4if redemption passes. — The determofation 
in CUfton v. Bufi is right, and founded on its not being a 
mortgage >• 

The court will marshall assets in &vour of legatees, where 
-specialty creditors exhaust, as agahist the heir in respect of 
estate descending ; and against a residuary devisee, but not 
against a specific devisee.-'^— — If one devises his real estate, 
-and gives general pecuniary legates not charged on die 
real estate, and dies leaving specialty debts, and the i^ecif- 
alty creditors exhaust the personal estate, t^e legatees shidl 
jiot stand in their place and come on the realty, because it 
'was tiie intention of the testator that ti^ devisee should have 
the real estate, as well as the legatees be paid ; and thef e- 
Ibre, if one has only personal estate, and gives specific as 
well as general legacies ; if ihe creditors exhaust the geno- 
Tal assets, yet the general legatees shall not stand in their 
jplace, and come upon the speciic legacies. But if one io- 
'debted by simple contract has lands and personal esiaite, 
and begins his will by chai^ng all his estate with payment 
•of his debts (12) ; and then, after giving general legacies, 

" Forrester v. Lord Leigkt Amb. Rep. 171. 

(12) It has in many cases been made a subject of contei^- 
tion, what words will amount to a charge of debts upon real 
' estate. But it may be collected from the authorities, that 
"wherever the testator has expressed a general and a primary 
purpose, that the payment of his dd[>ts and legacies shall 
precede the disposition which he has made of his real estate, 
the debts and legacies will be considered as being a charee 
upon it. And in doubtful cases the court inclines to the 
construction in favour of creditors, rather than against them. 
Noel V. Weston^ 2 Ves. & Bea. 269. Clifford v. Lems^ 6 
Madd. 33. 
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demes hU retl estate by wmj of specific devise, and tLe 
akufde contraol creditofls exlyuiat the personal ieatate, the 
general legatees shall stand in their plaost and come en die 
feal^ 

And vhene an additional legacy was given to A, chargiad 
on (ftie real and p ec a o n al estate, and ithe ether legaocs mot 
chai^^sd on die i»al estate. A's legacy exhausts Che fiec* 
sonal .estate; it w9o held that the other legatees shall hay0 
satisfaction for ^o much out' of the xeal (estate. As, where 
W. Roberts hy wiU gave aeyeoal ie^dies to the defendant 
and ethero, and devised bis ireal estates >ai tKust for two |>€r"' 
69as wlfto "weee his heirs at law, who by desosnt iook as co- 
parceners ; rand by a codidl he gaxe» over and jhesidc^ jtl^ 
legacy in his ;wil1, another legacy /of SQQQIm to Ae^ndant^ 
yrliich he direoted his .eixecuAiux jmmI tnaetees to pay, w4 
iheneby charged aU his real and personal estate whatsoever 
jwidi payment thereof. The personal esliate was exbaiusted 
in paynumt .of ithe dOQQ^. legacy. *-t— - Lord Chancellor. |i^ 
jthe present .case d^iie are gfMffid peowuary legacies, and 
jo aauhseqvent.claiise i(cofii<iidering the cHMlici} as such) a pe- 
xmnilary legacy is given «f 3Q0QI. which he charges on both 
Jiis esftates* Qufry* Whether the other k^gatees shall stand 
40 ithe place of the SOQO/. legatee ? — -r— Am of opiniion .they 
AMght, tand that it was the tiestator'S intention, ^e Jhas ex- 
firessly idbarged bis lands w;ith |;he BQOOl^,, and Z do not see 
iiow this case 4ifim from :tbe case putiSit the b^. One ipr 
jdehted by simple c(Hitract has lands ^nd persooial e^t^te, and 
hegins his will by charging all his est»l<e with payn^ent of hi^ 
debts, and then after giving general legacj.es, deyisQs his 
real estate by wsay .of specific devise. The simple contract 
iOieditoais exhaust ^e personal estate ; shall not the g^aersl 
legatees stand in their place, and iMJime on tjiie real? The 
court .will order it so that every body may hame aafisfl^tios^ 
4md the whole intention ^complied witji. By ithe words 
^'iover and ;above," in the oodicil^ .the testator meant the 
idefendant should b«i^e ithe legacy given ber by the wilj. 

^ ffanby V* Roberts, Amb. Rep. 127. 

y 2 
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Suppose the SOOO^. bad exhausted all the personalty, should 
she DOt have that small legacy in the will out of the realty ? 
She certainly would p. 

Testator by his will ordered trustees to possess them- 
selves of his estates and substance, and to pay debts. This 
was held a charge of the debts on the real estate. And the 
assets shall be marshalled for the legatees, to let them in so 
fSar as the personal estate has paid towards the debts 4. 

And where Tempest Hay by will dated 1762, after direct- 
ing all his debts and funeral expences to be paid, devised 
all his real estate to trustees, to the use of his son for life^ 
remainder to his fir^t and other sons by any future marriage 
in tail male, with remainder to daughters as tenants in com- 
mon ; and the testator did declare, that ifhis said son should 
intermarry vrith any woman related to his then present wife, 
the uses limited, so far as the same should relate to the issue 
of such future marriage, should cease and determine ; and 
the trustees should stand seised of all the premises, to the 
use of all and every the children of testator's brother John 
Hay, deceased, who should be living at the time of his death; 
share and share alike ; and in case all the children of tes- 
tator's said brother should happen to die in his the said tes- 
tator^i lifetime, or before his death, without issue, he gave 
Bnd devised all his real estates unto his own right heirs, that 
is, such as should be no way related to M. A. his son's then 
wife': and the testator after giving divers legacies to per- 
sons named in the will, directed the residue of his personal 
estate not therein before disposed of, to be laid out in go*- 
vernment securities, in the names of his executors, to be 
settled and applied to the same use as his real estates were 
herein before limited to: testator died, leaving issue his 
son Thomas, and leaving several of die defendants the child- 
ren of his brother John. 

By the decree,- on hearing of the cause the will was estab- 
lished, and it was among other things ordered that the per- 
sonal estate of the testator should be applied in pajnnent of 

^ Amb. Rep. 128. ^ Fotter v. Cooke, 3 Bro. Ch^ 

Rep. 347. 
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bis debts, funeral expences, and legacies, in a course of ad- 
ministration ; and that, in case the testator's personal estate 
fihould not be sufficient to pay his debts, funeral expences, 
and legacies, his honour declared the real estate was sub- 
jected by the wiU, to the amount of debts and funeral ex- 
pences; that the real estate, or a sufficient part thereof, 
should be sold, and the money arising from the sale be ap- 
plied in making good the deficiences : and in case any of th6 
creditors had received any thing out of the testator's per- 
sonal estate towards satisfaction of their demands, then they 
were not to receive any part of the money arising from the 
said sale, till the other creditors were' paid up equal with 
them.— »• The estate had been sold; and the personal 
estate not being sufficient for payment of debts and legacies, 
they were ordered to be paid out of the money produced 
by the sale of the real estate'^ 

And where John Taylor, by will dated 2d January, 1788, 
directed all his just debta and funeral expences to be paid 
out of his personal estate ; and if his personal estate should 
not be sufficient, he charged his real estate with so much 
thereof as his personal estate would not extend to pay ; and 
then devised his real estate to trustees, subject to annuities 
and otlier payments, to the use of the plaintiff for life, 
with remainders over, and gave several legacies ; the per- 
sonal estate proving deficient, it was declared that the lega- 
tees were entitled to stand in the place of the creditors, for 
so much of the personal estate as had been exhausted by 
Ihem in payment of their debts'* 

Thus having proceeded, we shall now attend to lapsed 
and vested legacies^ as that where any legacy or personal 
estate is given ta one, his executors, administrators, and as- 
signs, or any real estate to one and his heirs : if the legatee 
or devisee die before the testator, what was given them will 
be lapsedy the same as if a legacy, or if real estate should be 
given to one person absolutely, without any mention of any 
other person to whom it should go in case of his death ;. as 

'' Bradford v. Foley, 3 Bro. Cba. > Webster v. AUop, 3 Bro. Cba» 
-Rep. 351. n. Rep. 351. n. 
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herc^ OR the death of the person to wbonr the pentonal estate 
f^ giveti, if be die before die testator, the legacy wfll un* 
doubtedly be lapsed^, and sink into the residuwtt of the tes* 
tator's persoffal estate (13); and if wanted fdr paying debts 
o^ other legacies, must be applied bjr the execcttor fdr that 
ptfrpo9e ; if not wasted, must go to the reiidoaiy legatee, 
if hay one is appointed ; and if no residuary legatee is Bp* 
pointed, then the same sha^l be dmposed of in manner here- 
tofore shewn B. And, as to the real estate, it will be as if no 
devise* thereof had been made^ and the same will descend to 
the testatorV htAt at htw. 

So #here the devise was to A and hi* issu^, remainder to 
B ^nd hii^ l^sue, remainder to the heirs df A. A dies in the 
Irftltini^' of the testator, without iclsue. B dies also in the 
Kfe'tititie bf the testator, leSfving a daughter, who was also 
heir of A. Held by Parker chief justice, and the whcrie 
court, that the daughter took nothing, either as the issue of 
B or the heir of A, though it was argued, that, in the event 
Whlcii had happened, she might take by purchase under the 
description of A's heir'. And if there is a devise to A and 
the heirs of his body, andy^ 'vbdni qfsuek issue to B, imd A 

* Ma^nk & Brooks^ 1 Brown's tbe legatee was dead ; but it could 

Cha. Bep. 84. la this case it was not be admitted. 
conten<!ed for parol evidfence tcf b4 " Page 314« 
let in to prove, Oiatthe testator knew < Dm^.^Rep. 389. n. 2d edit, 
jst the tixne of making the will that 

(13) A residuary bequest differs from a specific or pecu- 
niary legacy in regard to its disposition after it has lapsed. 
Whfere a specific or pecuniary legacy is revoked, or from 
whatever cause it fails, it becomes a part of the residue M 
the benefit of tbe residuary legatee ; but if a gift of a portion 
df the i'esidue fails, it will not accrue in augmentation of the 
i*ematniiig portions, as a residue of residue, but instead of 
resuming the nature of residue, will devolve as undisposed 
of. For residue means only all of which no effectual dispo- 
sition is made by the will, other than the residuary clause ; 
bat wheii the disposition of the residue itself fails, to the 
extent to which it fails^ the will is inoperative. See Creswelly* 
Cheslyriy 2 Eden, 123. Skrymsherv.NoHhcotey lSwanst.56^ 
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dim befoee the testator^ leaving issuet such issue shall take 
nothing, and the limitation to B shall not be construed an 
executorj devise^ hat shall vest in possession, as an imme* 
diate estate !• 

But where the testator ordered the interest of residue to 
pe paid to his five sisters for and during the term of their 
natural lives, and in case any of his usters should die 
leaving issue>. that the trustees, '^ do and shall pay, assign, 
^ and transfer the share or proportion x>f the said residuum^ 
^ ia which hh sisters sa deceased was inHtledf at or before the 
*^ time of her decease^ to receive the interest Mid dividends 
<< thereon, unto and amongst all and every such child or 
'< children of such deceased sister equally between them, 
** idiare and share alike, at their respective ages of twenty- 

^ one years." The testator died, leaving four of his sisters 

surviving him. -^-** One of his sisters died in his lifetime; 
and two oi her children who had attained their ages of 
twenty-one years, and were the only other next of kin to 
the testator, filed their bill against the executors, the sur« 
viving sisters^ their husbands and children, claiming to be 
entitled to one-fifth of the residuum of the testator's per* 
sonal estate, as children of the deceased sister, and insisting, 
if they were not so, that the testator had died intestate, as 
to that one-fifth of his personal estate. — It was contended 
for the defendants, that in order to take, the children must 
be children of such sisters as would be intitied to take the 
interest and dividends during their lives. But, Lord Chan- 
cellor thought the plaintiffs were intitied to this as an 
executory devise, and that, in a will so loosely drawn, it 
was more probable that was the testator's intent than the 
contrary ». 

And where the interest of a sum of money was given to 
A for life ; and after her decease the principal to the son 

y Tlius it was held by the court sidcred as law, that the precise ques- 

of K. B. in Hodgson v. Ambroset tion in that case ought not now to 

Doug. BfCp. 857. 2d edit. And be litigated. 

that the case of CouUon ▼. CoukwHf * Bheeder v. Owen, 3 Bro. Cha« 

{2 Atk. 246,) has been so long con^ Rep* 240.. 
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and daughter of A bif thejbmter husband Mr.W. e^ua% 
between them, share and share alike, but if either of them 
should die before the decease of their motkery the whole to the 
survivor, — The daughter and son both died in the lifetime 
of ^eir motheri . and the son surviving the daughter, it was 
held the legacy vested in him, and on his death went to his 
administrator «.-*-^ A bequest of residue was to certain per- 
sons equally to be divided between them, share and share 
alike, and testatrix directed, that in case tfthe death (^any 
of them (the said residuary legatees) before her, then the 
share or shares qfhim^ her^ or theWf so dying before her, should 
go tOy be had and received by his or her legal representatives. 
One of the persons died in testatrix's lifetime, and it was 
held his next of kin shall take his share of the residue \ 
. If a contingent legacy, or legacy depending upon some 
event that may or may not happen, be lei); to any one». this 
may become a lapsed legacy, although ^e legale survive 
the testator, as if a man devise to his daughter 100^* when 
she shall he married, or to his son when he attains his full 
age ; or if he attains the age of twenty-one, and they die 
before that time, their legacies, are lapsed (14); biat it is 

* SourMd V. Howes, 3 Bro. Cha. . ^ Sridge ▼. Ahbot, S Bro. Cha. 
Rep. 90, Rep. 224. 



(14) But although in the instances enumerated, there is 
no giii of the legacy prior to the time appointed for pay- 
ment, so as to vest it m interest before that period, yet if in 
any of those instances the testator had given the inter^ 
mediate interest to the legatee, or directed it to be applied 
;for his benefit, that circumstance would have vested the 
legacy ; and the principle upon whicl^theleeacy would there- 
by have become vested seems to be this, that as no interest 
could accrue to the legatee previously to the time appointed 
for payment of the principal, the testator's intention by 
giving interest must be presumed to have been to give such 
principal in all events to the legatee, and to have allowed 
him intermediate interest as a recompense for the for- 
.bearance of the capital. Fonereau v. Ponereau, 3 Atk. 645. 
IValcott V, HaU^ 2 Bro. C. C. 305. Leake v. Robinsouj^ 
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Otherwise, if the devise was to them to be paid at their ages 
of twenty-one « ; for a legacy to one> to be paid when he 
attains the age of twenty-one years is a vested legacy ; an 
interest which commences in presenti, or immediately on the 
death of the testator, although it be iohendum injuturoy or 
to be paid in future; and if the legatee survive the 
testator, although he die before that age, bis representatives 
shall receive the legacy out of the testator's personal 
estate, at the same time it would have become payable if the 
legatee had lived. This distinction is borrowed from the 
civil law ; and its adoption in the temporal courts is not so 
much owing to its intrinsic equity> as to its having been 
before adopted by the ecclesiastical courts. For, since the 
chancery has a concurrent jurisdiction with them, in regard 
to the recovery of legacies, it was reasonable there should 
be a conformity in their determinations, and that the subject 
should have the same measure of justice in whatever court 
he sued. But if such legacies be charged upon a real 
-estate, in both cases they shall lapse for the benefit of the 
heir ; for with regard to devises affecting real estate, the 
ecclesiastical court hath no concurrent jurisdiction <>• — In 
a late case where legacies were given to infants out of land 
(charged generally with debts) payable at twenty-one, with 
interest at three per cent* One of the infants dying before 
that age. Sir Lloyd Kenyon, after great consideration, de- 
creed that the legacy lapsed ^. 

To determine the vesting of contingent legacies be- 
queathed in a variety of forms by different testators, such a 
number of suits have been commenced and prosecuted in 
the court of chancery, even within this last century, it 
would be endless to attempt to enter upon all the particular 

' Law of Test. 234. • Gnwler v. Standewicke, 1 Bro. 

^ 2 Black. Com. 513. Cha.Rep. 106. n. (S.C. 2 Cox, 15.) 



2 Meriv. 386. The same presumption, however, would not 
be afforded by a direction for maintenance out of the 
interest. PuUford v. Hunter^ 3 Bro. £• C. 416. 
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Sttbdeties and refinemente into which this doctrine has been 
spun out; we must therefore re£^ to the adjudications thai 
have been hereon, the eases whereof are collected by Mr. 
Cox ^(15). 

Cottcemh^ legacies eztinguishedi by means of a Ibr-r 
tome given after the wiM was made: where one of two 
legacies given to the same person by the same will, may be 
ft revocation of one of them : where a legacy given by a 
debtor to his creditor may be presumed a satisfaction of the 
debt: and a legacy being adeemed by testator's selling 
stock, specifically bequeathed^ we have heretofore treated in 
different parts of our work| which may readily be discovered 
by taming to legacies in the index. 

As to interest due on contingent legacies, and legaciea 
payable to children when they attain twenty-one years* By 
Lord Chancellor Hardwicke, in a case before the court of 
chancery : cases of this kind, how far a legatee, who is not 
entitled to the payment of the legacy immediately, shall 
have interest in the mekntime, depend upon particular cir«> 
cumstances. Some upon relationship, some upon the ne<- 
cessities of legatees, and most of them upon the particular 
penning of wills ; so that there is hardly one case which can 
be cited that is a precedent for another : some things are 
certain in these cases, as where a legacy is given generally at 
marriage, or at twenty-one ; there the vesting and time of 
payment are the same, and it shall not vest till marriage or 
twenty-one. To go. one step farther, wh^e a legacy is 
actually vested, as being given to an infant payable at 
twenty-'one ; yet it diall not carry interest, unless something 
is said in the will that shews the testator's intention to give 
interest -in the meantime. But all these cases are subject 
to this exception ; if it is in the case of a child, then let 
a testator give it how he will, either at twenty-one, or at 
marriage, or payable at twenty-one, or at marriage, and 

' 2 P. Will. 612. note 1. 4tfa edit. 



(15) See also Roper on Legacies, vol. i4p« 151--253. 
and p. 433-^455. 
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the chHd halB no other pravi8io% the court will give interest 
by way of maintenaaice ; for they wHI not presame the &ther 
80 uAnatoi^ as to leave the child destitute i^ 

In th^ casei of Chamarth and Hoop^f where there was a 
devise of the residue 16 anr infant payable at twenty-onoi 
with a remainder over itt case of her dyii^ under that age. 
The question was, Whether, as the infant died under age, 
the interest, from the death of the testator to that of the in- 
fant, should go to the infent's representative, or to the re- 
mainder-man,, that is, the person to whom devised, in case 
of the lnf»it'i^ dying under twenty-one ? By Mr. Baron Eyre, 
for Lord Chancellor ; The whole residue is here given to 
the infant : what is to become of the produce ? Where 
would the use be if it was a specific thing, or the rents if it 
was land ? -f^ The interest is the natural produce. It is not 
a chaise upon any body. The produce must go to the per- 
son who has the thing liable to be devested ; when devested 
it must from that moment go to the person who comes in ; 
and decreed accordingly K 

It hath been determined, that where a legacy is devised 
generally, atid no time ascertained for the payment, and the 
legatee be an infant, he shall be paid interest from the first 
year after the testator's death ; but if the legatee be of full 
age, he shall only have interest firom the time of his demand 
after the year ; fot where no time of payment is set, it is 
not payable but upon demand, and the legatee shall not 
have interest but from the time of his demand, except he be 
an infant, to whom laches or negligence is never imputed. 
But, where a certain legacy is left, payable at a day certain, 
it must be paid with interest from that day K 

Where a legacy is given charged on lands oi money in 
the funds, which yield an immediate profit, and there is no 
day of paymeht mentioned, the legacy shall carry interest 
from the testator's death. But where it is charged on the 
personal estate, which cannot be immediately got in, there 
the legacy bears interest only from the end of the year after 

s Heath and Perry, 3 Afek. 101. ' Free. Cha. 161. 2^Salk. 415. 

^ i Brown's C(ia« llep. 82. 
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the death of the testator^. -— — If a legacy be brought into 
court, and the legatee hath notice of it, so that it is his fault 
not to pray to have it, or that the money should be put out, 
in such case he shall lose the interest from the time the money 
was brought into court, unless it be put out by the court, 
which if it is, the legatee shall have the interest it yields ^ (I6). 

k 2 p. Will. 26, 27. « Ibid. 27. 



(16) The old rule that the payment of interest on a 
legacy should depend on the circumstance of the fund out 
of which it is to be paid being productive or barren has 
been exploded ; and it is now established, that a pecuniary 
legacy does not bear interest until the expiration of a year 
after the death oi the testator, although he should have left 
funded property only. Gibson v. BotU 7 Ves. 96. The rule 
is founded on this reason, that interest is given for the non- 
payment of the legacy when due, and that a legacy for the 
payment of which no other period is assigned by the will, 
is not due until the end of the year. But this general rule 
has several exceptions. The first exception is in the case of 
a specific legacy. That being an immediate gift of the 
fund which is severed from the bulk of the estate, is con* 
sidered as being specifically appropriated for the benefit of 
the legatee, and consequently it carries with it all its 
produce. Barrington v. Tristram^ 6 Ves. 345. Another 
exception is a legacy to an infant child of the testator. The 
foundations of that exception are, the natural obligation of 
the parent to provide f<Nr his child, and the incompetence or 
the child to give a discharge for the principaL The court,, 
therefore, concludes that the parent has postponed payment 
of the principal, in respect only of this inability to give a 
discharge, and infers an intention that interest shall be paid 
immediately. Carey v. Askeeo, 1 Cox, 243. Cricket r. 
Dolby, 3 Ves. 10. Chambers v. Goldmn, 11 Ves. 1. Raveti 
v. Waitef I Swanst. 557. This exception has been extended 
to infants towards whom the testator has placed himself in 
loco parentis^ Acherlev v. Wheeler y 3 Ves. 10.; and to illegi- 
timate orphan grandchildren. Hill v. HiU, 3 Ves. & Bea. 183. ; 
and it has also been applied where circumstances exist from 
which the court infers an intention that the legacy shall be 
applicable to the support of an infant legatee. Beckford 
V. Tobiuy I Ves. sen. 308. Tyrrell v. Tyrrell^ 4 Ves. 1. 
Lambert v. Parker, Coop. 143. Pett v. Feilotvs,,! Swanst. 
561. n. But the case of illegitimate infant children does not 
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Before an execator or adbninistrator pays a legacy, lor 
which he has one year allowed aft» the testator's death, 
where there is no time limited fivr paying it, as we have 
latdy seen"* ; he should first observe what ddits are unpaid, 
and how fiu* his assets, or what he has of the testator's estate 
wOl extend to pay them (17) ; secondly, what general or pe- 
cuniary l^ades are to be paid, and what InpIuis to pay them 
with, and whether it will be necessary for any abatement, 
qiecific ]^;acies not bdng to abate if there is enough besides 
to pay the debts ■ ; and herein it behoves the executor to be 
careful, the rule being, that where an executor pays a l^a* 
cy, the presumption is, he hath sufficient to pay all legacies, 

" Fige S15. " Mentioned page 316; 



fall within this exertion, Lowndes v. Loimndesy 15 Ves. SOI. ; 
nor does that of a wife. Stent ▼• Robinson^ 12 Ves. 461.; 
nor the case of a nephew, 3 Yes. 12. ; and the exception 
will never be extended in favor of an adult legatee. Raven 
▼. WaUef 1 Swanst. 55S. And ^ere a father makes an 
express provision for the maintenance of his child out of 
anodier fund, interest cannot be claimed upon a legacy until 
it becomes payable. Wynch v. Wynch^ 1 Cox, 433. A 
third exception out of the general rule is where the legacy, 
whether vested or not, is payable at a particular time, and 
the will is silent in respect to interest ; in that case interest 
shall not commence until the time of pajrment: for as 
interest is given only for delay of payment, it follows that 
before the day of payment arrives, no interest can accrue to 
the legatee. Tyrrell v. TyrreU^ supra, Descrampes v. 
TomhinSi 4 Bro. C. C. 150. n. Where an annuity is given by 
will, the first payment is to be made at the end of the first 
year after the testator's death, because it commences im- 
mediately upon the happening of that event. Gibson v. Bott, 
7 Ves. 96. 

(17) In a late case H question arose whether an executor 
could safely make payment of legacies, or deliver over a re- 
sidue while there was an outstanding covenant of his testa- 
tor which had not been and never might be broken; 
and Sir William Grant, on a review of the authorities, or- 
dered the funds to be made over to the parties on their 
giving a sufficient indemnity to the «xecutor to be approved 
by the master. Simmons v. BoUandf S Meriv. 547. 
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which the coiart will oblige him if solvent jto pajr <» (18)* if the 
executor hath niadie aa mventory in «i»cfa «ii«vmer w fierieto- 
fore shewn p> and tbere are mxt <^feel^ avfficiei^ 10 pisf nB 
the legacieay it aeenwi'lliat before he imApsii vay le^ej^hfi 
BSajr retJBtt a sateable part or propcrtipm^Ue deduptioQi frpm 
tbe general legacies, in order to pajr them pr^opprtionably ;; 
and herein he qiwriot prefer bimself, as batb bi^^ jnae» tiooBd. ^^ 
-*— «- How the executor is ;to pqr tte du^ fiar tliel^ig^iqf hr 
discharges, will be ahemm the spfmMx. 

With respect to paying Iqgaciet Co ielants; ia ^ Qa«<^ 
vfcere the testatrix gaire the buHc of her fertuxie to her exe^ 
cutor, upon condttisR that he paid thiiee sererfj legacies of 
100/. into die hands of three children, within a year after 
her death, which the executor accordingly paid ; one of the 
children being then sixteen years old, another fourteen, and the 
youngest nine. And after ^is the diildren brought t^eir bill 
in chancery against the executor to be paid their legacies, 
suggesting that the money paid duriii^ their infancy had been 
embezzled by their father., who was noir insolvent, and thi^ 
this was a fraudulent payment to the fadier. The executor^ 
in his answer to the bill, denies that he ever knew of this 
money coming to the father's hands. By Lord Chancellor 
Hardwicke: In cases where the legacies have been very 
small, the payment thereof into the hands of minoiis have 
been allowed by this court : but in this case, noJbwitbstai¥Kng 
the sum is above 100/., I will not -strain the rules of this court 
to make an executor pay it over again. Yet, after his lord- 
ship had looked into the cases, the next day he said that he 
found this a very doubtful point.; and wodd not determine 
it without taking time to consider theceon, unless the exe- 
cutor would agree to give the children something ; and upon 

» 

o 2 Ves. 194. s Page 312. 

f Page 44. 



(18) And an executor who has paid legacies stands in a 
situation in which it is not competent to him in equity to al- 
lege t^at debts are unpaid. F^eman v. FnirUe, 3 Meriy* 86. 
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the recoBimendalioQ of die court, he agrees to give them 5(V» 
to be divided among them, and each side were to abide bj 
their coats : and it was made part of the decree that the 50/. 
was paid by the consent of the parties '• 

If a legaejy wiien 4ue» be paid to the &tfaer of an io&nt, 
it is BO good payment, and the executor may be oUiged in 
equity to pay it over again ; as where a legacy of 100^. was 
devised to an iofant of about ten years of age, and the exe- 
cutor paid it to l^e father and took his receipt for it ; and 
during fourteen or fifteen years afterwards the son rested 
satisfied, on the father's promisiBg to giveluin the legacy; 
yet at length the father and son being joint traders together* 
became bankrupts, and this legacy of 100^. was, amongst 
other things, assigned by the commissioners for the benefit 
of the creditors ; whereupon the assignee brought a bill in 
the court of chancery gainst the executor for an account 
and payment thereof. The defendant insisted on the ex- 
treme hardship of his case if he should be obliged to pay it 
over again ; and that formerly payment to the father was al- 
lowed to be good. But the Lord Chancellor said, he thought 
the rule of this court, in not sufieriag parents to receive their 
chHdren's legacies, was founded on very good reason ; and 
therefore, to discountenance and deter others from paying 
such legacies to the parents, he decreed, for the plaintiff 
against the executor ■* And where a legacy of 125/. was 

** Pkitipt T. Paget, 2 Atk. 80. the same was held to be weU paid 
' Dagley t. Tolferry, 4 Bacon's to A, and the hill was^ dismissed. 
Abr. 429. Where a legacy of lOOl. Cooper v. Thomion, 3 'Bro. Cha. 
tras given to A to be equally divided Rep. 96* (19). In die decision of 
between Hmaelf and his family, and this case the matter of the rolls in- 
payment thereof made to A, whose vestigated the doctrine of the two 
children afterwards filed a bill last cited caaes» and acquiesced there- 
ag;ainst the executors for the legacy, with. 



'(i'9) And where B bequeathed ^OOOl. reduced annuities 
to C for life, with remainder to C's daughter, Jbr her and 
her children* s uscy on the death of C, Sir WiUiamGrant held 
that her daughter was entitled to a transfer of the stock and 
payment of the dividends which had accrued. Robinson ▼• 
TickeUy 8 Ves. 142. See also Hammonds. Nearncj 1 Swanst* 
35. Curtis v. Rippon^ 5 Madd. 4S4. 
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given to an infant, being but ten years old, and the same was 
paid to his father, who died insolvent, and of whom the exer 
cutor had taken a bond to be saved harmless ; it was decreed 
that the executor should pay the legacy ever again, for he 
had paid it at his own peril by taking the bond K 

If a legacy be left to an infant under seven years of age, 
the father, or next of kin, on applying to the spiritual court, 
are usually assigned curators, and thereby enabled to sue for 
the legacy ; and if the minor is above seven years of age, he 
is to choose a curator, and request the judge of the court to 
assign him. But although such curator may be assigned, it is 
not advisable for the executor to pay the legacy until suit 

' 1 Cha. Ca. 245. Where a le> the world, or put him out an ap- 

gacy 18 given to a child by a relation, prentice, or clerk, with the money 

a father cannot mak,e use of it in the arising from the legacy, and if 1^ 

maintenance of such child, but must does it, he shall not be allowed it. 

proTide for him out of his own Darleyv, J)atiey, 3 Atk*S99 (20). 
pocket ; nor can he set him out in 

(20) This rule is not rigidly adhered to. In cases of ne« 
cessity, arising from the distressed and embarrassed circum*? 
stances of the father, the interest of the legacy will be ap7 
plied towards the maintenance of the child. Andrews v, 
Partington, 3 Bro. C.C. 60. S. C. 2 Cox, 223. 15 Ves. 122. 
So where the will has contained an express direction for 
maintenance of the legatees out of the interest of the lega- 
cies, and there have been other children, not the objects of 
the testator's bounty, such maintenance has been ordered, 
on the ground of the father's'not being of ability to educate 
the favored children in a manner suitable to their fortunes. 
Hoste V. Prattf 3 Ves. 730. Mundy v. Earl Hotoe, 4 Bro, 
C.C. 223. And in a late case where the father's income wag 
6000/. a year, but his expenditure was correspondent, Sir 
William Grant, on the application of the father, ordered 
maintenance for the children whose expectations were con- 
siderable. Jervoise v. Silk, Coop. 52. And whe^never the 
father is not of ability, the court will allow maintenance for 
the children, although the mother has a competent separate 
estate, because she is not under a legal obligation to maintain 
them. Haley v. Bannister, 4 Madd. 275. See the cases on 
the subject of maintenance collected by Mr. Eden, in his 
note to Andrews v. Partington, 3 Bro. C.C 60. See also 
Mar^Aa// V. i7o//(Hvay, 2 Swanst. 436. 
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bath been commenced against him ; foi- then he may pay it 
into the spiritual court if the suit be there commenced, and 
be be thereunto cited ; and thereby he will be discharged «. 
And when suits have been commenced in the court of chan- 
cery, by guardians for infants' legacies, and executors pur- 
suarft thereto have paid the money into court, they have been 
indemnified against any future claim. 

In several cases relative to paying legacies to infants, it 
hath been observed that, where the legacies were very small, 
the payment thereof into the hands of infants hath been al- 
lowed ; and in a cause before the court of exchequer, it was 
said by the chief baron, that a legacy might be safely paid 
into the hands of an infant having proper evidence of the 
payment ; as in Went worth's Office of Executors ^ ; where it 
IB. laid down, that if the infant be fourteen years of age, the 
payment of a legacy to him will stand good, and if the exe- 
cutor have proof of the payment, he is well enough ac- 
quitted from any second payment; and it was thought 
by Mr. Wentworth, that on demand and acquittance 
tendered, an executor would be safe in paying a legacy 
to an infant of tender years in the presence of his 
guardian X (21). 

u Oughtoii*s Ordo Judicionitn, ^ Bunb. 240. 

358. * Went. Off. Exec. 219, 220. 



(21) An executor may discharge himself from all respon- 
.sibiiity on this head by virtue of the statute 36 Geo. 3. c. 52. 
8. 32. by which it is enacted, that where by reason of the 
infancy, or absence beyond the seas of any legatee, the exe- 
cutor cannot pay a legacy chargeable with duty by virtue of 
that act, (that is to say) given by any will or testamentary 
instrument of any person who shall die afler the passing of 
that act, it shall be lawful for him to pay such legacy, after 
deducting the duty chargeable thereon, into the Bank of 
England, with the privity of the accountant-general of the 
court of chancery, to be placed to the account of the legate^, 
for payn^nt of which the accountant-general shall give his 
certificate on production of the certificate of the commis- 
sioners of stamps, that ^he duty thereon hath been duly paid ; 
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As to pa3rhig legacies to married women ; where a legacy 
of 1002. being devised by a father to his daughter, Elizabeth 
Palmer, a feme-covert, and after the testator's death, his 
executor pays it to Elizabeth, who spends it in her own 
maintenance; her husband sues for it; and the question 
was, Whether this was a good pajnnent to the wife ? It 
being in proof that at the time of making the will. Palmer and 
his wife lived apart, and the husband did not aUow her main- 
tenance, and so it is a strong presumption that the devisor 
hitended this for her separate use. By the Lord Keeper: If 
it had been so given in express terms, the payment to her 
had been good ; but as it is, the husband must have it de<* 
creed : he said, that in case where a tenant paid his rent to 
his landlady, not knowing that she was married, yet the hus^ 
band made him pay it over again, and no help ibr it. -—The 
will appointing the legacy to be paid within six months after 
the testator's decease ; the Lord Keeper likewise decreed the 
husband interest from that time y. 

This being the effect of a bequest to a married woman, it 
ts therefore usual to bequeath to some person in trust for 
her, or to herself, expressing it to be for her separate usd, 
as thereby to prevent what is bequeathed being subject tp 
the debts or control of her husband : as where a man devised 
his real estate to his daughter for her separate use, exclusive 
of her husband, to hold the same to her and her heirs, and 
that the husband should not be tenant by the curtesy, nor 
have the lands for his life, in case he survived his wife; but 
that they should upon the wife's death go to her heirs. Th^ 

y Palmer and 2VetM>r, 1 Vera. 961, Law of Test. 250. 4 Bum^ Eod. 
Law, 319. 



and such payment into the bank shall be a sufficient dis^ 
charge for such legacy, which, when paid in, shall be laid 
out by the accountant-general in the purchase of 3 per cent, 
consolidated annuities ; which, with the dividends thereon, 
shall be transferred or paid to the person entitled thereto, or 
otherwise applied for his benefit, on application to the court 
of chancery by petition, or motion in a sumqiary way* 
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husband becoming banknipty and tbe coooiissioDers having 
as^igaed this estate to the assignees^ the master of the rolls 
hel4» that this was a trust in the husbandi and that there was 
na dt&rence where die trust was created by the act of the 
pmtjy and whe^ by the act of law, and decreed a conveys 
aace to be aiade by the ass%aees to the separate use of the 
wife*. 

Legacies^ which, as- will presently be seen> are suable for 
in chancery ; if the husbaiid and wife sue for a legacy given 
to the wife^ the court will not compel the payment of k 
unless the husband mske a settlement on the wife. And if 
husband heoonie bankrupt, and the assignees sue for the wife's 
property in a comt of equity, they must take it subject to 
the samd equity of pik>nding tot the. wife as rtie husband was 
subject to »(22>. 

« Bennet v, Davis, 2 P. Will. 316. ' 2 P. Will. 641. 3 P. Wfll. 12* 

2 Atk. 420. 



(22) The right which the wife has in a court of equity to 
claim a proyision by way of settlement on herself and her 
children, out of a legacy bequeathed to her, is not, it seems, 
forfeited, though she elope from her husband and cohabit 
with another man. Ball v. MotUgomer^^ 4* Bro. C. C. 339. 
But the wife may waive her equitable right to a provision ; 
and if she consent in court that her husband shall receive the 
legacy, Ihe court will direct it to be paid to him without re- 
quiring a settlement. Dimmock v. Atkinson^ 3 Bro. C. C.. 
195- EUtB V. Atkimon, Ibid. 565. Campbell v. French, 3 Ves. 
321. And in a late case, where money was bequeathed to 
be ipvested in an annuity for the life of the wife for her 

3arate use, it was paid to the husband upon her consent 
en in court. GuUan v. Trtmbey, 2 Jac. & Walk. 4f51. n. 
The court, however, will not receive her consent to bar her 
equity until her share is ascertained. Spurling v. Rochforlf 
8 Ves. 164. Jernegan v. Baxter, 6 Madd. 32. Nor will they 
receive it unless a positive affidavit is n^ade, that there has 
been no settlement made on the marriage, or, at least, tha( 
the wife's money has not been the object of it, Minet v. Hyde^, 
2 Bro. C. C. 663. Hough y. Ril^,^ Cox, 157. Binfordr, 
Bau)ikn, 1 Ves. jun. 512.; for if it have been made the sub- 
ject of a settlement, the court will not authorize the wife's 
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I 

Tlie spiritual court and court of chancery are the courts 
ivhere legacies are sued for, the latter exercising a concur** 
rent jurisdiction with the former, as incident to some other 
species of relief prayed by the complainant : as to compel 
the executor to account for the testator's effects, or to assent 
to the legacy or the like ^ ; and a' bill may be filed in the 
court of exchequer for a legacy (23). 

In some cases an executor may be compelled to give se- 
curity for paying a legacy; as where 1000/. was devised 
vto A person to be paid at the age of twenty-one 3rears ; and 
nipon « bill exhibited against the executor, suggesting a de- 
vastavit, and praying that he might give security to pay the 
legacy when due, it was agreed accordingly «. So where the 
testator devised 8007. to an infant, to be paid by his execu^ 
1* tor when the infant should attain the age of twenty-one 

years, and the infant by his guardian exhibited a bill that 

b s Black. Com. 98. . ' 1 Cha. Ca. 121. 



departing with it to any person, though she should consent 
on her examination. Fraser v. BaiUie, 1 Bro. C. C. 518. 
Richards v. Chambersy 10 Ves. 580. And it seems that a 
wife cannot by consent in court dispose in favour of her hus- 
band, of her reversionary interest in personalty bequeathed 
to her by will. Pickard v. Roberts^ 3 Madd. 384. But see 
Hotoard v. Damiani, 2 Jac. & Walk. 458. n. As to the right 
t)f a wife to a provision out of her property as against the 
assignees of her husband, who has become a bankrupt, see 
Whitm. B. L. 1^7. 

(2f3) An action will not lie at law against an executor for 
a pecuniary legacy payable out of the general funds of the 
testator, although assets be averred in the declaration ; for 
the law will not, from the mere circumstance of the execu- 
tor's being possessed of assets, imply a promise by him to 
pay such legacy. Decks v. Strutt, 5 T. R. 690. Mayor of 
Southampton v. GraveSy 8 T. R. 593. But where the bequest 
is of a specific chattel, and the executor assents to the 
bequest, the legal interest in the chattel vests absolutely in 
the legatee, and he may maintain an action at law for it, not 
only againcLt a stranger, but against the executor. Doe d* 
Lord Say & Sele v. Guy^ 3 East, 120. 



BY.. WILL AND TESTAMENT. 341 

the executor might give security for the payment of the 
moneyy it was accordingly decreed^. And if a person pos- 
sessed of a lease for years, devise, that his executors, out of 
the profits thereof, shall pay to every one of his daughters 20l» 
at their full age ; the executor may be sued in the spiritual 
court, to put in security to pay the legacies ; and as this be- 
ing to issue out of a chattel, no prohibition shall be granted «• 
But where a legacy was given to a grand-daughter to be 
paid at twenty-one, or marriage: and if she died before 
either of those contingencies happened, then to go over to 
another : Lord Chancellor Hardwicke was of opinion, that as 
the legacy was devised over, nothing vested in the grand- 
daughter till one of the contingencies should happen : and 
therefore she was not entitled to have it secured C 

However, this opinion of Lord Hardwicke is controverted 
in a late case> wherein a legacy of 5000^. being given to a 
female infant to be paid at twenty-one, or marriage, with in- 
terest at 4/. per cent, (but if she died before, to sink into the 
residue), it was ordered to be paid into the bank, in order to 
secure the legacy, and, if greater interest made, that it should 
be for the benefit of the child.-— This cause was heard be- 
fore the master of the rolls, and from his honor's decree there 
was an appeal to the lord chancellor. 

Lord Chancellor. — The rule seems to have varied, differ- 
ent opinions having obtained at different times. Lord Hard- 
wicke seems sometimes to have thought that money to 
be raised should not be raised till the time of payment. Pal- 
mer and Mason, 1 Atk. 505. — Heath and Perrt/, 3 Atk. 
101., are both strong cases to shew his opinion to be so. — 
Ferrand and Prentice, before Sir Thomas Clarke : £. Prentice 
gave to the plaintiff 200?. to be paid ten years after her 
death. Upon bill filed to admit assets and give security, or 
to pay the money into the bank, it was decreed that the 
executor should do so, and that he should have the interest 
in the mean time, and at the end of the ten years the princi- 
pal should be paid to the plaintiff. — Walker and Cooke: Le- 

' ^ Law of Exec. 187. ^ ^ Palmer v. Mtuan, I Atk. 505.. 

• 1 Roll*! Abr. 285. 
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gacy left to one to be paid at twenty^four, the plahitiff being 
twelve, tbe father filed a bdl that iht legacy might be inyested 
in the ftinds ; afid decreed so, though it was declared, diat 
the plaintiff was not entitled to the money till twenty-four.-— 
Sohnson and De la CmzCf 2000/. left to the testator's daugh- 
ter at twenty-one, in defis^ult to her «^ild ; if no vhild, to 
Mills ; bill to secure the fund. The court said m party so 
circumstanced might come here to have part of the personal 
estate secured for the legacy. In Price and Taifhrf the 
ilame was said to be the course of the court. These cases 
go to prove, that where a legacy is to be so paid, it must be 
secured. I do not see a distinction as to its being contingent 
or merely future, IF a legacy be payable at tw«ity-one, 
and the child dies, his executor cannot claim till the time 
when the child would have arrived at twenty-one, if the 
legacy does not bear interest ; but if it be with interest he 
may claim immediately. If it bears a less interest than the 
utmost use, the executor hath a right to the use of the 
money paying the modified interest; Chester and Painter, 
^ P. Wms., S35. Here I do not indine to alter the deci^ee at 
the Rolls. The legacy is to the child, payable at twenty-one, 
with 4^. per cent, interest, which is the ordinary interest 
given by the court. If the interest were severed from the 
principd, I must order that to be secured. Giving interest 
even at '2if. pet cent, vests the principal. Whether a legacy 
be payable at a fixed or a contingent future day, the effect is 
the same. I must secure the interest of tbe fund. If the 
interest was severed as an allowance, I must secure a fund 
equal to it. The Master of the Rolls has done right in order- 
ing it to be laid out in the funds. But if it should produce 
more than 4/. per cent,, who is to have the surplus? I may 
order it to be paid to the executor, — But should it produce 
less, can I order the executor to make it up? No.-: — j 
think, therefore, the produce must be to the use 6£ the 
infant fT, 

Where the testator devised lands, and also ordered his 
persottfd estate to be laid out in land, and settled to uses 

" Green v. Pigot, 1 Bro. Cha. Rep. 103. 
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liacte which the defendant took an estate for life only^ with 
remainder over, and appointed the plaintiff executor. The 
defendant possessed himself of the personal estate, and 
amongst other things^, of securities for money*. The plaintiff 
filed his billy and the securities were ordered to be deposited. 
Some of the debtors being desirous of taking up their secu- 
rities* "*• Motion was made to the court, on the part of the 
plaintiff that the securities might be delivered up to bim^ in 
order to receive the monies secured by them ; which was 
slightly opposed by defendant's counsel ; but it was ordered 
and that the plaintiff should deposit the money paid in the 
bankb(2i)» 



CHAPTER VI. 

OF DEVISES AND BEQUESTS TO CHARITABLE USES. 

CoNCBRMiNO devises and bequests to charitable uses^ it was 
mentioned in a former chapter that, upon the construction of 
the statute 8 Geo. 11. c. 86.| a.devi8e of land to trustees td 
be turned into moneys and the money to be laid out in a 
charitable use, is not good; likewise, that a devise of a mort« 
gage or term of years^ to be laid' out in a charity, is void { 
and if money be given to be laid out in lands, this is expressly 

^ Jones r. JoneSj 3 Bro. Cha. Rep. 80. 



(24) According to the present practice^ wherever a legacy 
IS payable at a future period, the legatee, without any sugges* 
tion of an abuse of the trust by tiie executor, or that the 
fund is in danger, has a right to call upon the executor to 
have it divided from the bulk of the estate, and secured and 
appropriated for his benefit, as well where it is contingent as 
where it is vested. Caret/ v. Askeax, 2 Bro. C. C. 5S* S.C. 
I Cox, 241. Cooper v. Douglasy 2 Bro. C. C. 232. Annui^ 
tents are likewise entitled to the same equity, and to compel 
the executor to set apart a sufficient fund for the regu« 
lar payment of then: annuities. Slannmg v. Style^ 3 F« 
Wms. 335. 
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within the act ; but that money given generally is not* On 
those points' we shall now eidarge^ and proceed to treat 
on such devises and bequests as are void and witiiin the 
meaning of the statute, and such as are not: on money being 
devised to a charitable use ; and conclude the chapter with 
treating on isuperstitious uses* And as most of die cases 
pertatnng hereto are in the name of the Attorney General^ 
we shall here, for the reader's information, drop a few words 
concerning the reason of this, which is, that the King, as 
parens patriae, the parent of the country, has the general 
superintendance of all charities ; wherefore it is always con- 
sidered, that it is he who erects, the subject is only instru- 
mental ; and thus his Attorney General is the guardian of 
their rights, and relator of their claims, as well as their 
grievances, before the court of chancery ; so that the usual 
course of application to the court to establish charities, is by 
bill of information in the name of the Attorney General (1). 
As to such devises and bequests as are void and within the 
meaning of the statute. Where a devise was of lands to be 
sold and the residue of the money after pa3n3aent of debts, &c; 
to a charity, it was held void by the statute K So where 
there was a devise of lands to be sold, and part of the money 
arising by sale to go to charitable uses ; and the residue of 
the money was given over ; it was held that so much as was 
given in mortmain should lapse to the heir, and not go to the 

* Attorney General v. Lord Weymouth, ^mhler*B Rep. 20. 



(1) See 52 Geo. 3. c. 101., and 59Geo. 3, c. 91., by which 
a summary remed}^ by petition signed by the Attorney or 
Solicitor General is, in certain cases, provided, in case of 
abuses of trusts created for charitable purposes. It seems 
that an order made upon a petition for relief under these 
statutes, which has not been signed by the Attorney or Soli- 
citor General, is a nullity. Attorn^ General y. Green, 1 Jac. 
& Walk. 303. But. to all suits ior charitable funds, the 
Attorney General is a necessary party, except where a 
legacy is given to the officer of an established institution, as 
part of its general funds. WeUbeloved v. Jones, 1 Simpns & 
Stuart, 40. ... 
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residuary legatee^ (^). And a devise of residue of real and 
personal estate which consisted partly of a term^ to charity, 
whether it be an old term or created de novoy anew, is held 
to be within the statute as to the term «. So a devise of re- 
sidue of real and personal estate to a charity is held to be 
void^. And where testator possessed of a lease from the 
crown for years, of the right and power of laying chains in 
the river Thames, between Busby's Hole and London- 
bridge, for mooring of ships, and of all profits to arise 
therefrom, by his will devised the same to charitable uses ; 
it was held to be an interest in land, and within the statute of 
mortmdin* — The Master of the Rolls held this lease from 
the crown to be a grant of the interest in the inheritance, 
and said. In Attorney General v. Merricke^ [2 Vezey, 44.] 
Sir John Strange considered a mortgage in fee to be an 
interest in land «• 

So where the devise was of the remainder of testator's 
effects, annuities, mortgages, &c. to a charity, the devise of 
the mortgages was held void : but that of his personal estate 
good (of which more particular mention will be made here- 
after, in treating on devises and bequests that are not within 
the statute). — Master of the Kolls. The mortgages upon 
which the court has given judgment, were mortgages in fee, 
and this is sonly a mortgage for years. But that makes no 
difference; it is an interest in land (3). The case of the 

** Grosvenor t. JffaBum, Amb. * Attorney General v. T(y/nUnSf 

Rep. 644. Ibid. 216. 

* Attorney General v. Greaves, * Negus v. Coulter, Ibid, 367. 
Ibid. 155. 

(2) And in a late case it was held, that money, produced 
by the sal^ of real estate bequeathed for charitable purposes, 
which were void by the statute, was a resulting trust for the 
heir. Gibbs v. Rumsey, 2 Ves. & Bea. 294. Where lease- 
hold estate was bequeathed upon condition that the legatee 
should assign part of it to a charity, the Vice Chancellor 
held that the legatee took the whole discharged of the con- 
dition. Poor V. Mial, 6 Madd. 32. 

(3) Johnson v. Svoann, S Madd. 457. S. P. So a bequest 
of money to the minister of a chapel to be applied in the 



346 THE DISPaSAL OF ▲ PBRSOM's S8TATE, 

Attorney Gtneral v« Graves [aboire eited} b an autliority^ 
that a term ia gross is widmi the description of the statute '. 
So where a devise was of freehold houses to eight poor 
persons of a parish, the gift was held to be void; and a 
personal fimd attached to the freehold was also held void by 
the statute < (4). And where a bequest was of 100(M. by sale 

' Attorney General y. Caldwdl, ' Attorney General v. GoulcUng, 2 
Ibid. 635. Bro. Cha. Rep. 428. 



discharge of a mortgage upon it has been held to be void, it 
being a legacy to be laid out in the purchase of a charge or 
incumbrance affecting land. Corbyn v. French^ 4? Ves. 4?18.. 
And it has recently been determined, that if A. B., having 
several charges on lands, by his will directs his trustees and 
executors to convert all his. property into ready money^ and 
after payment of his debts, legacies, &c. to pay the residue 
to his wife C. B., and C. B. by her will, disposes of the 
residue of her personal estate to charities, but the chargea 
on the lands are not paid off until afler her death, 3ie 
monies charged on the lands do not pass to the charities,, 
but the bequest of C.B* is in that respect void. Attorney^ 
General v. Hurley, 5 Madd. 321. 

(4) A bequest of persontl property intended to be em-^ 
ployed for charitable purposes upon premises, the devise of 
which is void by the statute of mortmain, must fail as being 
connected with and subsidiary to the void devise. Attorney^ 
General v. Whitchurch^ 3 Yes. 140. Chapman v. Brtmny 
8 Ves. 404. Attorney-General v, DavieSf 9 Ves. 535. And 
it should seem, that although the devise of the land be re- 
voked by a subsequent conveyance or surrender, yet the 
bequest of the money would not be good. Attorney-Getieral 
V. Hinxmany 2 Jac. & Walk. 270. And so a bequest of the 
residue of a fund, after an indefinite gift to purposes that 
are void by the mortmain acts, is also void, from the im- 
possibility of ascertaining what the residue would have 
been, if the prior purposes had been legal. Chapman 
V. Brofmif and Attorney General v. Davies, supra. But if the 
bequest of personal property can in any way be separated 
from a devise of the land, it will be applied according to the 
intention of the testator. Attorney-General v. Hinxman^ 
supra* Therefore where a testator directed real estate to be 
sold, and the produce applied, with so much of the personal 
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of lands to l>e app^ed in water-works, for the use of the 
inhabitants of a town, it was held to be within the statute 
of mortmain as a puUic charitable use. — Lord Chancellor. 
Definition of a charity) a gift to a general public use, 
which extends to the poor as well as to the rich ; many in- 
stances in the statute 4S £^. carr^g this idea, as for 
building bridges, &c. The supplying of water is necessaiy 
as well as convenient for the poor and the rich \ 

Where testator by his will gav6 2007. to the corporation 
of Queen Ann*s bounty, to augment poor livings ; and di- 
I'ected his executors to divide the residue of his personal 
estate into three parts, and to pay one-third part either to 
the corporation of Queen Ann's bounty, or the society for 
propagating the gospel ; another third to his most ne- 
cessitous relations, by his father's or mother's side ; and the 
third to some public charity. Tlie legacy to the cor- 
poration of Queen's Ann's bounty being held to be void, as 
by the rules of that institution it must be laid out in land, 
the third of the residue which was given to the same charity, 
or the society for propagating the gospel, was ordered on 
the same account to be paid to the latter [the relations], 
and the legacy of the other third to some public charity, 
was declared to be good, but that the executors ought to 
dispose of it under the eye of the court, and therefore were 
to propose a charity to the master ^ (5). 

^ Jonet V. fFiiHanu, Amb. Rep. 636. Where it is reported that, 

651 the bequest to the mott necessitous 

^ 'Widmore v. modrqfe, 1 Bro. of my •' relations," J^all go accord- 

Cha, Rep. 13. n. SxAmb. Rep. ing to the statute of distnbuUoDS. 



estate as should be necessary, to secure an a»«^^^y *^, f; ,^f 
Fife, and after his death to go to a charity, it ^^ held that tne 
charitable bequest was void as to that part of the P^«^»ase 
money of the annuity which was realized f^'''^^^^^^^^^ 
estate, but that it was good for the rest ^^»^? «"f "^^ 
was required from the personal estate. Watte v. frew. 



6Madd.71. 



(5) WheVe A, after bequeathing several ^^^.^ 
some charitable legacies, gave the annuities upon the death 
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Testator by his will gave to trustees 500/. out of his per- 
sonal estate upon trust to lay out part thereof in erecting a 
small school-chouse, and a little house adjoining for the 
master to live in; the whole purchase and building not to 
exceed 200^. ; the remuning 300^. to be laid out in the pur- 
chase of land, or some real.securUyy for the maintenance of 
the master. Lord Hardwicke held, that die word realy must 
be taken in its known real signification ; therefore that 300^. 
legacy was void by the statute. But as to the 200^. if they 
could get a piece of ground by the gifl or generosity of any 
person, not by purchase, they might be at liberty to apply to. 
the court to lay out that 200/. in erecting a school-house 
thereon, but not to be laid out in land to build upon K 

But this decision of Lord Hardwicke's concerning the 
200Z. is over-ruled, as is demonstrated in two later cases, 
which we shall proceed to relate. 

Where a devise was of freehold and leasehold to be sold, and 
out of the money to buy land, and build an alms-house ; the 
same was held void both as to buying land and building an 
alms-house. The case was as follows : Mary Parker by will 
devised all her freehold and leasehold estates to trustees, to 
sell, and out of the monej^ to buy ground for an alms- 
house, in the parish of St. James in the city of Bristol ; and 
likewise to erect an alms-house, and to lay out the residue 
of the money in land ; and out of the rents and profits to pay 
certain stipends to twenty poor people, whom she had before 
appointed to be in the alms-houses: and until such pur- 
chases could be made, she directed the money to be laid out 

^ AUomey General y. Bowles, 3 determination in Vav^han and Far- 
Atk. 806. 2 Ves. 547.— The deter, rer, 2 Yes. 182. 
mination was on the ground of the 



of the annuitants to the society for increasing clergymen's 
livings in England and Walesy '< for the perpetual purpose of 
** increasing their livings," it was held that as there was no 
other existing charity which could possibly meet the de- 
scription in the will, the bequest was in eTOct a bequest to 
the. governors of Qjneen AnrC^ bounty, and consequently was 
voidv Middleton v. Clitherato, 3 Ves. 734. 
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on real or government securities. And in case this charity 
could not by law take place according to her directions, 
then she ordered trustees to lay out the money in such 
charitable uses, intents, and purposes, as near to her in- 
tention as could be, and the laws would permit. She then 
gave the residue of her estate to such uses, intents, and 
purposes, as aforesaid. 

A decree having been made concerning the above men- 
tioned estates, on a second hearing for further directions, 
the Master of the Rolls declared. That if the trustees could 
obtain a gift of a piece of ground in St. James's parish in 
Bristol, they might erect an alms-house upon it. — On appeal 
from the decree at the rolls; after argument at bar, and 
time for consideration. Lord Chancellor Henley delivered 
his opinion.— As to the freehold, there is no doubt; that 
must go to the heir at law. The leasehold, by reason of 
the devise being void, fUls in the residuum* Quere. Whether 
the court shall marshal the assets: and by applying the 
leasehold, in the first place, to payment of debts, leave the 
other assets to be applied to the. charity, and by that means 
do per ohliquum what could not be done per directum. The 
old rule of marshalling was in case where a person had a 
double fund to resort to, and another person had a demand 
upon one of those funds, the court has turned the person 
having the double security upon that fund which was not 
liable to the other person's demand, in order to leave that 
fund open which was. That was attended with no incon- 
venience to any person, and it effectuated the intention : 
but this would be a method to elude the statute, which I 
will not do. , 

The decree for building an alms-house, if the trustees can 
get the ground given them, is founded upon precedent of the 
Attorney General v. Botoles^ which is an authority for the 
Master of the Rolls. But I feel only one authority, that, .of 
the House of Lords, which is a superior court : no other sia* 
thority has any influence on my judgment. That precedent 
has no influence on me ; it is contrary to the spirit of the 
statute. In common sense, it is laying out money in land : 
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it improye& the scite, it is demandable in ApreBctpCy and is a 
purchase of so much realty. Such a determination is open^ 
ing a door to avoid the statute. — -*-^ I hold the devise of the 
residue to be void, as being given to be laid out in lands and 
tenements. It is devised to such uses, intents, and purposes 
aforesaid; and the onlj purposes in the will are to be laid 
out in land for charities. — In Soresby v. HolUng9, [here* 
after related] the original intent was, to lay the money 
out legally in land, or otkerome. Ha-e the origtnnt initex^ 
w9i$ to lay it out in land. The trusteea cannol dep»rt fvoni 
the original intention, nor be permitted to say the money 
shall continue on secorides. The iramedUite precedent 
clause is, ** And in case my intention cannot by law take 
** place, the trustees aore to lay out the money to such 
*< ehai^itable uses, intents^ and purposes, as near to my in? 
<^ tention as can be, and the laws will permit." Whether 
any use was made of that clause at the hearing dotli not 
appear ; but I am clear It is fraudulent, and a void clause. 
It is inserted as a means to intimidate the hetr at law and 
the next of kin, and prevejit their opposing the charity. —^ 
His lordship ordered that the decree be reversed, except sp 
much as relates to costs, the account, and the securities of 
money arising by sale of the leaseholds ; and the surplus to 
be distributed according to the statute of distributions K 

So where the bequest was of money to ministers and 
church-wardens to erect a free-school, within the parish, it 
was held void. The^case was : Mary Glover by will, 24^ 
September 1769, ordered that the sum of 1500?. should be 
paid and laid out under the direction of the minister and 
church-wardens of Royston for the time being, for the pur** 
poses of erecting a free-school at Royston, for twelve poor 
boys and twelve poor girls of the parish of Roystmi; and di- 
rected, that as soon as the same should be built, 2000^. 
should be placed out at interest, and the interest applied for 
the maintenance of a school-master and achocd-mistresf^ 
and for teaching boys and girls to read, write, &c. The ieoh 

JUuK^netf General v. TyrukUl, Amb. Rep. 614. (& C. 2 Eden, 207.) 
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formation stated {inter alia) that there was a piece of vacant 
ground at Royston^ belonging to the parish, upon a part of 
which there was a school-bouse, and prayed to have the 
1500^. and 2000^, laid out according to the directions of the 
will. 

Lord Apsley, chancellor : This case, taking in all its eir- 
cumstances, is new ; in respect there is a piece of waste 
ground, which is said to belong to the parish, on which tlie 
school-house may be built. Lord Hardwicke's determin- 
ation in the AUomey General v. Btmles^ was certainly over- 
ruled by Lord Northmgton in the Attorney General v* Tyn- 
daUf which latter determination has been followed by several 
others. Directions in a will to erect a school-house, in gene- 
ral, imports an intention to purchase ; but where there is 
land already in mortmain, there is no room for such pre** 
sumption. Devise of money to biuld or repair upcm land 
that is already dedicated to the same use, is not within the 
statute ; that was the ground of the determination in Brodie 
v. the Duke of Chandos. Though it appears there is a va- 
cant piece of ground in the parish, the will does not point at 
the piece of ground. The will does not say, " to repair or 
<< rebuild the school-hou^e now standing on the piece of 
« ground ;* she meant to have a school-house of her own 
foundation ; she had no right to say that the school which 
is now standing, should be henceforward considered as the 
foundation. — Information dismissed °^ (6). 

™ Attorney General v. Hyde, Amb, Rep. 751. 

(6) The ground of Lord Hardtvicke^s determinations in 
the cases which have been cited of the Attorney General v. 
BotoleSf and Vatighan v. Farrer^ was, that ^< to erect," did 
not necessarily imply to build, much less a purchase of 
ground for the purpose of building upon : but that, in a 
metaphorical sense, it might mean the endcmment or founds 
ation of a charitable institution. But those cases are dis- 
tinguishable from that of the Attorney General v. Tyndall, 
where the testatrix had directed the land to be '< bought ;" 
and Lord Northingtqn^ in the latter case, thought that he 
should have been disappointing her intention, if he had 
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Thus having proceeded to treat on such devises and be- 
quests as are void and within the meaning of the mortmain 
act, we shall now attend to such as are not void. And as in 
the latter part of the last above cited cases, it is.mentioned^ 
that a devise of money to build on land that is already in 
mortmain, is not within the statute ; we shall proceed in 
shewing that, thus it was held where Dr. Conings, by will 
gave 200/. to the defendant Sione, to be laid out in repairing 
the free chapel of GrendouoCourt, part of his estate* — Lord 
Chancellor was clear, that it was not within the words or 
meaning of the statute of mortmain.— ..The words, of the 
statute are, ^^ to be laid out in purchase of lands,*' &c. — 
The meaning and intention of the act was, to prevent in- 
crease of lands, &c. in mortmain, beyond what was so at the 
time the act was made* This legacy is only to support that, 

given liberty to erect an alms-house, in case any body would 
have given the land. See 2 Eden, £15. n. However the 
doctrine of Lord Hardmcke is not supported by modern 
adjudications ; and it is now clearly settled, that a testator 
using the word " erect," in reference to the endowment of 
a charitable institution, must primdjacie be taken to mean 
that land is to be acquired for the purpose. He may indeed 
qualify that expression ; and if, to use the words of Lord 
Eldon, '^ he manifests an intention that his purpose will be 
<< sufficiently answered, by the hiring or heggins of lands,'* it 
will not be mtended that a purchase is to be made. Attorney' 
General v. Parsons, 8 Ves. 186. Pelham v. Anderson, 2 Eden, 
296* Therefore in a late case, where a sum of money was 
bequeathed to be laid out in the funds, and the interest and 
dividends to be applied in providing a proper school-house, 
the bequest was held a good charitable bequest, inasmuch 
as a school-house might be hired. Johnston v. Stoann^ 
3 Madd. 457. And where a sum of money was bequeathed 
to erect a Blue-coai School, and establish a Blind Asylum^ 
with a direction that lands should not be purchased', and 
which direction was accompanied by the expression of an 
expectation that lands would be given for the charities, the 
bequest was determined to be valid. Henshaxjo v. Atkinsonj 
lb. 307. A gift of personalty to establish a school has been 
considered good. Attorney General v. Williams, 4 Bro^ 
C. C. 526. 
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which ^t Ibe Jtime ^f the will itqs jn quurtinsMin "• J|L^i wb^re 
Tliooigjs &Iua4y, Jf^te rector of Bicktpn in Dev«ni^iRe, by 
hifi^will.gayie two suans of ,4fOQ/.,aQ4 lOQ/. ^ tn^s^es, in jtri|«t 
to bejmd QUt4n bviilding a pacsondg^-house on the^lebe of 
Bi^ton, ;^be jgamew^ b(?ld j^ot to J>e within the ,8t^l» g^ 
mpijlp[iain.,--r-.M^ter.of tbe^ll^ It is not within t^e 
WQrdsTjpr nica^g qf the statute. The statute was intended 
to pjcev.ept new.aqguisitipiis ijd mortjoa^^^. ^Erecting It bujld^ 
i^ J«iW^;to Jt)e ,9i9n;§i4eced ^ sjich. ^J^uppo^ethe t^statqr 
had npt,i][ia4ea^ch.de.vise, ^ri/aigbt ^^e,beena|fed|pr.di* 
f^pid^Uf^i ,i^d the ipwaey x^c9¥e^,iftpfuld:h^ve beifpiAaid 
0|iit,uppn |;he.bnildi^. Tlw;3.js f^Q^iiBg more»(7). 

.WJipr^ pio;:tgagqp,^c%ftttds ^r^ ,^d peijsopahy, ,§re fee- 
qif ^{O^i^ji ,to j^ :Chaff ty, ^e ft^qjuest , p£ tb© peiVSQnalty will ^t 
be n^iii. i^ , where Willj^ tW4& bk will X^b 4jJy 

1.76^, .and {rave tjfie x^idue .of bi^ pfi^^f^ ^!^^ v^;^^ 
;wQc4s: ''^.My will isy Th^ f)ie ^^fpainder of ^poy e^^^^ ^- 
>Snuitifi99y jQ^prtg^^Sy^oi^y .or ^tes, with.ipy ho)<i^hold 
<^furl4t^re^.^c•:be.sQld; ^fid.whfU; inoneytbey^diall sellfpr^ 
^^.I give.|o.Jtwo ch^ity ^qhools for boys and |;irls of St. 
** ;.^^rew's^ Hplborn, i^ow kept in Hi^tton^garden^ towards 
^' j^hi^r education .^fL-clf>tbiQg far ever, (o be divided Jnto 
*' 4^.0 equal^par^y ^bdlf to each school.*'--^ It was here hp|d 
Jth^ itbe devise pf the qaortgages is vofd, but being part of 
the enumerated residue, they were ordered to be .applied 
Ax^t in paym^t of debts> before any pt^rt of the.pei:sQn^ 



** Harris v. JBames, Amb. Rep. ° GiM ▼. Attomev General, Ibid, 
il. 873. 



M^' 



(7) It is now perfectly well settled, that when money is 
directed by^U to be applied simply in the melioration of 
}fmds in mortmiun, or for building upon them, <md.no. ad- 
jdiAiqpal l^i^d is to be.put into mortm^n, such 4irpc|;iQn jwill3,|^ 
^nfprqed. Attorney/ General y. Bis.hpp pf Che,^ter, 1 Jiro. 
C. C. 4j4«4?. Attorney/ General v. Parsons f 8 Vps. 186. At- 
torney General v. Davies, 9Ves.54?3. Attorney General y. 
^Mawyt 1 Meriv. 345. But to effectuate the disposition the 
testator must hin^self point out or aspertj^n^the.laj^ds in 
mortmain. Chapman v. BirQif)nf 6 Ves. 404. 

A A 
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estate, to leave a larger fund for the charity. — The Master 
of the Rolls distinguished between the case where a mort- 
gage is given as a specific bequest, and where it passes by 
the residuary bequest, enumerated and described among the 
different species of estates, of which the residue consists. 
In the former case it cannot be first applied to pay debts, - 
but in the latter it may ; and his honor gave directions ac- 
cordingly, that the mortgages should be fit'st applied. «— 
This, the reporter observes, is not properly marshalling as- 
sets^ but arranging the different species of personal estate i>. 
And where the testator being seised of a small estate and 
possessed of leasehold and other personal estate, by will, 
*Sd December 1754> devised all his real and personal estate 
to trustees, upon trust to sell and pay debts and legacies, 
and place out the surplus money at interest ; and to pay the 
interest to his brother for life ; and after his death the prin- 
cipid for the benefit of poor dissenting ministers living in 
-any county. •^ A bill was brought by E. K. as heir at law 
and only next of kin, to set aside the charitable bequests. 
It was in proof, that there are three distinct societies of dis- 
senters, and that collections are made for the poor ministers 
of each society. •«- Held, the bequest was not void for un- 
certainty, but should go to the poor ministers of e^ch society. 
But it is to be observed that, what was thus to go, was only 
the residue of the personalty. — A question was made by 
the court, Whether they could marshall the assets in favour 
of the residuary bequests, by directing the leaseholds to.be 
applied, in the first place, in payment of debts and legacies, 
in order to leave the rest of the personal for the benefit of 
the charity ? But it was given up on the part of the. charity, 
upon the authority of the AttoTmey'General v. Ti/ndall^. ^ 
' William Grimmett, by will, devised 5-24ths of his estate, 
alter the death of his wife, and payment of his debts and 
legacies, and also 20/. a year after the death of his brother, 
to be applied in clothing and educating twenty poor boys, 
sons of parishioners of Brighthelmstone in Sussex^ in the prin- 

P Attorney General v. CdldweU, •» WaUer v. ChUds, Amb. Rep. 
Ami). 635. 524. 
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ciples of the protestant reSgiony agreeably to the preiient 
national and established church of England, and in reading, 
wrhi^ arithmetic^ merchants' accounts, and navigation; 
iMoe to be admitted after eight, or continued after fifteen. 
And his will and pleasure is expressed to be, that the 5-24ths 
of his estate, after his debts and legacies paid, together with 
the 20^. a year after the death of his brother, or which 
should be deemed as an equiyalent to the 901, a year, 570/. 
to be invested in some of the public funds where there is a 
parliamentary security to stand in tlie name of the trustees, 
until the tohole can be laid out in the purchase of lands, to the 
satisfaction of the governors and trustees whom he appointed, 
which lands are directed to be purchased in the names of 
the trustees to the uses aforesaid; that is, the interests, 
profits and rents of the 5-24ths of his estate, together with 
the interest, profits, and rents of the said 570/. after the 
death of his brother, or the lands which should be purchased 
therewith, should be applied annually for ever in clothing 
and educating twenty poor boys as aforesaid. 

The testator had no real estate.— It was insisted for the 
charity, that there is an election in the present case in the 
-trustees, either to lay out the money in land, or continue it 
in the funds. — Lord Hardwicke. The testator directs his 
executors should settle and secure by lands of inheritance, 
&c.,if he had rested upon such first words, this devise would 
have been clearly void; but then he goes on in the disjunc- 
tive, or otherwise, as they shall be advised. If one method 
is lawful that shall be pursued and take effect. This is not 
a clear case — Query. If this is a good and valid disposition 
of the 5701* and 5-24<ths of the remainder of testator's estate, 
or void by statute of mortmain ? — I do not lay any weight 
on the directions to place the money in the funds in the 
first place ; for that would be to make the validity of a will 
depend upon the order of the words. The direction is, to 
place the money in the funds until laid out in lands to the 
satisfaction of the trustees. When can that be? Not 
while this statute is in force. Suppose it had been, till by 
law it may be, such bequest would be good. Those words 

A A 2 
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must meatiy wh€n the trustees approve of laying it out: that 
cannot be while the statute of mortmain is in force ; it would 
be to act contrary to their trust. 

His Lordship further investigathig the case said, suppose 
the trustees in this case would not act, the trust would de- 
volve on the court, and I would order the money to be 
placed in the funds, and not invested in lands. Sir Joseph 
Jekyl always did so before the statute. ——- Decreed the 
devise to be good, and the money to be invested in South- 
Sea Annuities ^{S). 

Shortly after this decree a case was before the court, in 
which testator had, by will, given his. personal estate to trus- 
tees, in trust, until they could meet with a purchase of lands, 
and should actually purchase the same,. to pay tiie interest 
of ] 2(tf. to and among such poor and necessitous ))ersons in- 
habitants of the town of H. as his executors should think 
proper objects of charity ; and willed that the trustees as 
soon as they could meet with a suitable, purchase, should 
lay out 120/. in the purchase of an absolute estate of inherit- 
ance in fee-simple, to be conveyed and assured, and- vested 
in trustees for ever, in trust to pay and apply the rents, &e. 
to the charity. — Master of the Rolls said, that Lord Chan- 
<€ellor declared, he did not think the case of Gtimmett v. 
Grimmett clear ; and that if th^re had been express words 
of direction to trustees to settle and secure lands, &c. it 
.would be within the statute.— His honour was of opinion, 
that tbe second clause was directory a^ not discretionary. 
He was not* for carrying the case further than Grimn^ttfs, 
4md decreed the devise void*. 

If «xH>i»ey: begiveA to be laid out in^ lands or othermse, to-a 
charitable use, it hath been determined that such devise is 

' Grimniett v. Grimmett, Amb. • English v. Ord, July, 1754. 
Rep. 210. (1 Yes. jun. 548.) 



(8) See Grieves'8 case, 1 Ves. jun. 548., in which th& 
case is observed upon, and where it was held, that if the di^ 
rection.to the trustees to lay out the. money in land he im- 
perative, the bequest is void in its. nature. 
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good) by^ reason of the words [or othermfe."] As where a 
mas made his- will in these words : ** I will and desire^ 
<* that my executors, within twelve months after my de- 
*< cease) do settle and secure, by purchase of lands of in- 
<^ heritanee or otherwise, as they shall be advised,, out of 
^ my personal - estate, one annuity or yearly pajrment of 
"' 501. to be paid yearly and distributed for ever, by my. 
'<- executors, their heirs and assigns^ among the- poor and 
*^ indigent people of Leeke, in the county of Stafford, in 
<*• such manner as they shall think fit. And my will also is, 
<* that my executors do settle and secure one other annuity 
^ of 5I0 to be paid yearly to the vicar of Leeke for the* 
" time being for ever, for preaching an annual sermon on< 
^*' the 12th day of October." And the testator devised 
ther residue of his pei«onal estate te be equally divided be- 
tween his sisterS) Mrs. Soresby and Mrs. HoUins. By tlie 
Lord Chancellor Hardwicke: The only question in this case 
is, whether the devise of the two annuities of 50^. and 5/. to 
charitable uses, is v<Md by the late statute of mortmain ? I 
am of opinion, upon this act of parliament, that this bequest, 
was not void, and that there is no authority to construe it 
to be void, if by law it can possibly be made good. The 
act of parliament is not at all aimed against perpetual cha« 
rities merely- us suchy or to prevent the establishment or Crea- 
don of them, but is designed against the cases of perpetual 
charities in landsy and (as the title imports) to restrain thet 
dispositions of lands whereby the same become unalienable. 
The whole recital, and enacting part of the statute^ take 
notice only of the unalienable disposal of land, whereby heirS: 
are disinherited; and therefore the alienation and conveyance 
of lands to sueh piu*poses are prohibited. And although 
there is a clause tp prohibit money being laid out in lands 
to such purposes as would make them unalienable ; yet there 
is no restriction \diatsoever upon any one from leaving a sum 
of money by will, or any other personal estate to charitable 
uses, provided it be to be continued as a personalty, and the 
executors or trustees are not obliged or under a necessity of 
laying it out in land by virtue of any direction of the testator 
for that purpose. If a devise in a will is in the disjunctive, 
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and leaves the executors two methods to do a particxilar 
thing, the one lawful and the other prohibited by law» 
can any court say, because one method is unlawful, that 
therefore the other is so, and the whole bequest void ? No ; 
for if one bequest is lawful, that shall be pursued, and 
take effect. It hath been argued against this devise, that 
the words ^r ever shew the annuities must arise out of 
some real estate, which only is capable of supplying them 
for ever ; for personal funds are too perishable and transitory 
in their nature to answer such everlasting annuities ; and if 
a particular sum were vested in stocky with design to pur- 
chase a particular yearly sum or annuity, it may happen the 
company may be quite dissolved, or tlie stock may fall> or 
interest be so reduced, that half the annuity may not be pro* 
duced. But these objeotions may be over-ruled. For if the 
company should be dissolved, the principal stock may be 
taken out and vested in some other company. And there 
may be annuities that may probably continue for ever, and 
yet not payable out of land. I will mention an instance of 
one which has lasted a century and a half, and may exist 
perpetually ; which is. Sir Thomas White's charltyV being 
a disposition of money to be employed by continual rotation 
in loans to poor tradesmen, of several sums to be lent for 
a settled number of years, and then to be repaid. And any 
man may, at this day, give by will a perpetual charity in 
this manner. But if a man by will secures such loans by lands, 
or purchase of lands, such devise shall be void, and con- 
trary to the late statute of mortmain. -~ After his Lordship 
had discussed another point of argument brought against this 
devise, as that the words [heirs and assigns'] did import a, 
purchase in land, or some real thing ; he says, I am of opinion, , 
upon the whole, that there is nothing that makes this 
bequest void in every part: but it is good in that 
way which the law does not forbid. But I would not have 
it questioned, if a man should by his will direct a sum of 
money to be laid out in land, or upon rent*cbarge to be se- 
cured upon land for any charity, and in the mean time (till 
it can beiaid out) to be invested in government securities 
for the benefit of the charity, btft that such bequest will be 
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void ; bjecause the final end and intention of the testator was 
to dispose of his money in land, and the investiture of it. in 
government and personal securities was but to secure it till 
a proper purchase of land or rent-charge offered. — As to. 
the annuity of 51^ there, are fewer objections to that than to 
the other : for there is no direction at all for any money or 
personal estate to be laicTout in land ; for the executors are 
only willed to secure and settle Si* a^year for the purpose 
there mentioned, and it must be secured upon a personal 
fund consistent with the will and intention of the testator, 
and not contradictory to the words of the act of parliament. 
— And as it is often said in the old hooks by the judges, 
that ^^ I was by at the making of the act of parliament, and 
<< the meaning and intention of it was then said to be this 
<^ or that ;'* so I was by at the making of this statute, and 
it was at that very time said by the legislature, that it 
would not hinder any charitable distribution of a personal 
estate. Therefore it was determined that the devise was. 
good ; and that the money should be vested in South-sea 
stock, for the charitable purposes mentioned in the 
wiU t (9). 

' Sore^ V. HolUns, 2 Burn's EccleskLaw, 556. 

(9) A devise to trustees of a reversion in land to be ap- 
plied by them and their successors and the officiating mini« 
sters for the time being of a methodist congregation, as they 
should from time to time think fit to apply the same, is not a 
devise to charitable uses within the statute. Doed. Toone v. 
CopestaJcCy 6 East, 328. And it has been decided that if a 
testator mention particular objects in his will, who are in the 
first instance to enjoy the benefit of a general charitably 
bequest, and who appear to be more immediately within his 
view and intention, the court will support the legacy in 
favour of the persons described, though it be under the 
necessity of annulling the disposition in regard to the general 
purposes of the chanty. Blandford v. Fackerellf4f^To. C.C. 
394. Doe d. Phillips v. AMridge, 4* T. R. 264. See also 
Doe d. Burdett v. WrightCy 2 Barn. & Aid* 710. But 
where the general object of the devise is void, to support, 
upon an intention of personal benefit, the particular interest 
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tt^nce we may peVceiviS'httW' lattd^d^ jArbpferty irg^arddd^ 
ftom beii^g affed^i^d by n* devisb'bi' beqaest to a' charitabli^' 
VIX6 ; aird' ydtr rid" r^^er^t isT lAid' oti moiieybehigf tiequi^hed 
to strch U86'; flhd t^6t'ehy w^ liaVefs^eii' in tfre csi6e hist 
cHtdd, ^ perpetual charity may be'^dmbUnfoed: but it i» well 
in bequeiitbiil'g tb* bodied" C6tp6t^y cchnpahii^, bypitcfls, 
&c. to h€ adcufatie ih'dWeriUnj^lb'ettiy sg tHef Mowlh]^ cases 
Will denfionstrate, and- Hk^wl^e^ fuftl^i^r ^!iew tKe pOWer and 
benignity in tHe court df diahc^ry withriS^^btftdthsDrtt^e 
bequests. 

X 8. by his wllf duly executed, g^v6 hiS* ei^tat^S to B, his 
heirs, executors, and administrators'; and by d cOdicil T^ritten 
iy himself, and^not attested' by three with closes; dedaVed ihe' 
use to which he would have his estate applied, in thie' words 
following : '^ I would have the sanie employed for encou- 
*^ raging' such nonconformist ministers- ais pr^aCh God's 
'^ word in the place where ihe people are not bble to allow 
*' them a sufficient suitable maintenance ; and for the en- 
'' couraging the bringing up soihe to' the work of the mi- 
*■* nistry, who are designed to labour in God's vineyard 
'' among the dissenters : the particular method hoW to dis- 
" pose of it I prescribe not^ but leave it to their dis- 
** cretion, desiring you (meaning B) to take advice of C 
<< and' D." B, C, and D, all died before thef ttest!ator. 
In this case two qtieiStidns arose. 1. Whether bofib the 
trusteed, to whom the disposition and a^pointmait of the 
said charity was given, dying in ttie lifetime of the tes- 
tator, ^at charity was not gone^ and in. the nature of a 
lapsed legacy? By Ring, Lord Cfaancdlor: The substance 
bf the charity remains, notwithsf^diiig th^ death of the 
trustees' before the testator; and thbngh at' law it is a laipi^ed 
legacy, yet in equity it is subsisting ;' and here is~ ai s'ufl^- 
cient certainty of the testator's intention to' revive it; l^he 
iYH^htkm therefore df th^ party is su^ciently manifest that 



hf a d^visfed, it must be totally separate from that general 
bhjeef . (jrievts*B case, t Ves. jnn. 548. 
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this' diMity shoixli (H^atifioe Withitf 46 EK%» o. 4. ( 10>. the 
tflscdnd questidil,^ ^hfttl»^ this be a superstitious use within: 
T Ed«r. VI. <% 14. dStt^t^fif b^hl]^ (ETdolr g^Mtsk wordk as com- 
I^t^eifid' any ^eirdooi^ ho^ei^i^ opposite to dio< clAirbh of 
ftogtamd. By the Lord Ghkooellor: TiA^ cftaiiot be af 
stkpemtidouif ude i^ithiii (she^ statute v the diiftcfentei'tt' here 
i&eaiit ai^ prote^taMt disHenfters actitig under the toleration 
aet 1 W. St M« c. 1^. and dedfeed the nestduum of the tes- 
tatorVs eitate to be disposed of to the charitjr, and^ ordered 
a scherSe to be laid before him for that purpose «. 

" Attorney General v. Hickman^ 2 Eq. Cas. A*br. 19S. 

(10) So where a testatrix gave all the residue t of her per* 
sonal estate to A B, desiring him to dispose of it in such 
charitielB as he thought fit, but recommending poor clergy* 
tnetk with la(rge families and good characfers ; and A B died 
nirie yiears before the testatrix, of which ^he had full know- 
ledge^ bat made no alteration in the residuary disposition ; 
the court effectuated the charitable intention by sustaining: 
and executing the bequest. Moggridge v. Thaacxvelly 3 Bro* 
C. C. 5li. S. C. 1 Ves. iun. 464. 7 Ves. 36. & 13 Ves. 416. 
It is to be observed, that the same words in a will, when 
applied to die case df individuals, require a very different 
rule of coastFUction from that wliioh will govern theih when* 
applied to the case of a charity. If a man give his property 
to such person as he shall thereafter name to be his executor, 
and afterwarcts appoint no executor; or if, having appointed 
an executor, he dies^ in the' lifetime of the testator, and no 
other pefTton^ is" appointed to supply his place, in either of 
these oai^es^ bb to individuals, the testator niust be held in^ 
testate, and his n^t- of kin will take his perscmal estate. 
But to give effect to a bequest in favour of charity, th^ 
cdurt of chancery will, in both instances, supply the place 
of an executor, and carry into effect that which, in the case' 
of individuals, must have fkiied altogether. This distinction 
has proceeded partly oil principles id the Roman law, ilot 
at present perfectly cooiprehenaed, and, partly oa tlfe re^ 
ligious notions which formerly prevailed in this country, • 
according to which it fell to the ordinary's province to di&b 
tribute in case of intestacy. See Mills v. Farmer, 1 Meriv. 
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Richard Holt, possessed of a considerable personal estate,, 
made his will in 1769; and after giving various legacies, dis- 
posed of the residuum of his estate in manner following: one. 
half thereof he gave to the Foundling Hoqtitalf and the 
other moiety to the Li/ing^'in- Hospital ; and if there should 
be more than one of the loiter f. then to such of them as his exe^ 
cutor should appoint* — He then appointed A 6 his executor ; 
but the testator afterwards struck out the. executor's name, 
and appointed no other executor, and died in 1775. 
Benjamin White, the plaintiff, proved the will as a testa^. 
mentary paper, and took administration with the paper an- 
nexed, as one of the next of kin. The defendants are the 
other next of kin, and the governors of the Foundling 
Hospitaly and of the several Lifing-in* Hospitals, ^-^The 
plaintiff in his bill insists that the devise of the moiety to the 
Lying-in' Hospital became void by striking out the name of 
the executor, who was to appoint, and that it should be re- 
ferred to the master to report who are entitled as next oC 
kin. The defendants, the next of kin, also claim that moiety 
as being void. In support of the bill it was argued, that the 
appointment of the executor being revoked, the devise itselC 
is revoked, there being now no person existing who can ap- 
point ; and that the testator having revoked the executor's 
name, he meant to revoke the devise. For the hospitals, it 
was argued that the obliteration of the name did not defeat 
the intent, so as to prevent the money from going to some 
one or all the lying-in-hospitals. That it is impossible it 
should go as it was left ; but the court will stand in the exe- 
cutor's place. All the rules shew great latitude and libera- 
lity of construction, and where the' testator refers to any 
person who cannot act, the court will carry the devise into 
execution as near as may be. The cases prove, that where 
money is indefinitely given, the court will exercise its judg- 
ment : If the testator had given it to such a charity as the 
executor should name, the court must have applied it. By 
the Lord Chancellor : My notion is, that in the case of cha- 
rities, this court derives a great latitude of authority from fhe 
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extensive nature of most charities ; because they cannot go 
upon the same strict rules which prevail in private cases : 
but that is well resolved into the purpose and the mode. 
Where the testator is willing it shall go in the largest extent, 
the court will follow his intent in marking out objects. I 
wish to pursue this method of construing the intent of testa- 
tors. The question is here, whether the legacy is void, 

the executor's name being struck out, and there being no 
person upon whom it could devolve, or whether the court 
will sustain it ? It has been argued, that the court has great ex-> 
tent of jurisdiction, in making legacies certain which were be- 
fore uncertain; and secondly, in applying them where it is not 
known to what use they were intended. There has been at 
ail times an exercise of this authority, where a legacy has 
been doubtfully given. Here the testator giving a legacy to 
the next of kin, and to the executor names a particular cha- 
rity, a residuary legatee ; the question is, only, how the trust 
shall be carried into execution ? I remember to have read 
a case somewhere lAltomey General v. Hickman^ where a 
legacy is given to 6, for the benefit of nonconforming mi- 
nisters, with the advice of C and D. At the testator's death 
B, C, and D, were all dead, yet the court sustained the le- 
gacy. It must be refctrred to a master, to which of the lying* 
in-hospitals it shall be paid'. 

George Cranstown, by his will, gave the interest of 
4200/. Bank annuities to the poor inhabitants of St. Leonard, 
Shoreditch. — A bill in chancery was by relators, to estab- 
lish the charity ; and after argument at bar, in which it was 
insisted for the defendants, that the bequest is void, for un- 
certainty in the description of the persons to take, — Sir 
Thomas Clarke, master of the rolls, gave his opinion in 
favour of the charity, and said, that the court has done so in 
many cases where the expressions were much more general 
and uncertain : that in those cases the court forms a judg- 

• 

' White wsudiWhiie, 1 Bro. Cha. a master in chancery, of whom there 

Jtqp. 12. — The master, which has are twelve in number, including the 

often been occasionally mentioned, master of \he rolls. To them mat- 

U an officer of the court, and called ters are referred to be examined. 
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ment upon taking all the cii*cum8tances' into consideration, 
and intlines in favour of the disposition ut res magis valeat. 
In the case of the Attorney Gtneral v. Ednccy 18th July 
1728| a legacy was given to die poor. There were no words 
ill the will which discovered what poor he meant ; but it ap- 
pearing, that the testator was a' French refugee, the court 
directed the legacies to be given to the poor refligees^ — 
'the Attorney General v. Bromley 18th November 1741^, the 
ivordi^ were very general; but his honour did nof mention 
tTiem. — — The words in the present case are not so uncer- 
tain afi in those cited. The word inhabitant bears a very 
general sense, and may extend to every body living in the 
parish. But as it could not b6 intended, that the poor inha- 
bitants which are relieved by die parish should have benefit 
By this- legacy, which in efiect would be giving to the rich 
and not to the poor, he declared, that the clistribution of the 
legacies was to be confined to the poor inhabitants in Saint 
Leonard, Shoreditch, not receiving alms; and ordered a 
[Scheme to he laid before the master for such distri;. 
butlony(ll). 

Sir David Williams, by will 1 5th January 1612, devised 
the whole profits of an estate to a charity ; and the rents 
liBviBg Since been greatly incrtwed, and n<m produce an- 
nually more than sufficient to answer the particular sums in 
the will ; the Query was. Whether the surplus should be ap- 
plied in angmentation of the bequests in the wiR, or should 
go to the heir at law ? — Held they should go to the increase 

of the charity >• So where William Tymperon, by will 20th 

* 

Tf Attorney Genercd v. ClarhCf ' Attorney General t. Johnson^ 
Amb. Rep. 422. Amb. Rep. 190. 

(11) In a late case a testator bequeathed the residue of 
his estate to ^' the widows and children pf seamen belonging 
** to the town of Liverpool^* and the master, on a reference 
to him for the purpose, having reported that a charitable in- 
stitution had been before created for the same objects in that 
town. Sir William Grant held the bequest valid, and di- 
rected the funds to be applied in aid oi the subsisting cha- 
rity. Povoell V. Attorney General^ 3 Meriv. 48. 
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Nov. i?23, devised to a charity, the rents being increased, 
the charity was directed to be increased & (19). 

^ Attorney General v. Sparkes, Ibid. 201. 



(12) The doctrine laid down in the case of Thet/brd 
School, 8 Co. 130. Duke's Ch. Us. 7J. which has been ad- 
hered to since, was, that' if the whole land, and the rents of it 
at the time are given for a charity, those to whom the lands 
are given, must, if there is an increase. in the rents, apply 
them to charitable purposei^. The intention of the donor 
has been considered as warranting such an application, and 
. the courts have inferred that he has been mistaken merely as 
to the quantum necessary to accomplish that intention. See 
Duke's Ch. Us. 412. Attorney General v. Arnold, Show. 
P<C. 22. Attorney General v. Earl of Winc&elsea, S Bro. 
CX!. 373« Attorn^ General v. Haberdashers Company^ 
1 Ves* jun. 1. S.C. 4 Bro. C.C. 103. Attorney Generai v. 
Co'oentry^ 2 Vern. 397. This doctrine, however, does not 
apply where a part only of the original rents are appropri- 
-ated to the purposes of charity. Therefore where a sum of 
money was: given, by deed to a corporation for the purposes 
therem mentioned, and to the intent .that it should be laid 
out in the purchase of lands of a clear yearly value, the rents 
of which exceeded at the time what was to be distributed 
amongst certain charities, of which the corporation was one, 
there being no express gift of the surplus, and the decrease 
•and subsequent increase of the rents being in certain cases 
provide for, it was held that the other charities were not 
e&titied to call for a distribution of the increased rents, but 
that they belonged to the corporation. Attorney General y. 
•Mayor of Bristol, 2 Jac. & Walk. 294. S. C. 3 Madd. 319. 
In distributing the increased revenue of a charity estate, the 
court of chancery may apply it by way of augmentation of 
the original objects. Ex f arte BerhhampsteadFree School, 
•2 Ves. & Bea. 139. Or it will apply or approve of the appli- 
cation of the ex<^ss for'the benefit of the charity, in a way 
though not in express terms directed by the will, yet in fur- 
therance of the general intention. Bishop of Hereford y, 
! Adams, 7 Ves. 3^. Ex parte Lane, 4 Madd. 479. And it 
fieems that court has autnority to alter not only the propor- 
tions in which the objects of the charity would take under 
the original instruments, but also the objects themselves. 
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That charities may be established for dissenters is per- 
ceivable by the cases of Waller v. Childs and Attorney 
General v. Hickman, heretofore cited. So where Ann 
Partridge by her will devised an annuity to the minister of a 
baptist meeting-house, in the parish of Hemel Hempstead. 
The question was, whether this was such a charity as is pro- 
per for the court to establish ? In support of the charity 
was cited the case of the Attorney General and Andrews^ 
1 Vesey, 225., wherein copyhold lands were devised by will 
made before the statute, for the benefit of quakers, and not 
surrendered to the use of the wifi : and on a bill the Lord 
Chancellor established it. On the other hand was cited the 
case of De Cosia v. De Pas, by Sir John Strange, master of 
the rolls for Lord Chancellor : This case Js not now to be 
made a question. Baptists are persons the legislature looks 
upon as well as quakers. In the quakers' case, the court went 
a great way, not only countenancing it as a good charitable 
use, but supplying the want of surrender to the use of the 
will. The Jew case is different, and was held an illegal 
charity. — Decreed the charity to be established, and the 
minister to have his costs i> (IS). 

• 

b Mtomey General BXidiCockf 2 Ves, 273. 



Thus, where a person had founded a charity by giving an 
alms-house to five poor men, Lord Hardwicke increased the 
number of men to ten, and added five poor women, on the 
notion that his power was not simply confined to an increase 
of the objects of the charity, but that he might make an alter- 
ation in them. See 2 Jac. & Walk. 320. 

(IS) Where land or money is properly given for maintain- 
ing the worship of God without more, the court of chancery 
wUl execute the trust in favour of the Established Religion. 
But if it be clearly expressed that the purpose is that of 
maintaining dissenting doctrines, so long as they are not 
contrary to law, the court will execute the trust according 
to the express intention. Attorney General v. Pear^n^ 
3 Meriv. 409. In that case it was made a question whether 
a trust for promoting Unitarianism could be carried into 
effect, but it was not decided. 
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As concerning superstitious uses, A, being a beneficed 
-clergyman^ devised 600^. to Mr. Baxter, to be distributed 
by him to sixty poor ejected ministers, and adds that he did 
not give it them for the sake of their nonconformity^ but 
-because he knew many of them to be pious and good men, 
and in great want ; he also gave to Mr. Baxter 20/., and 901, 
more to be laid out in a book of his, intitled Baxter's Call 
to the Unconverted. It was held by North, Lord Keeper, 
that this was a superstitious use, which, though void, yet the 
charity is good, and shall be applied in eodem genere, and 
therefore decreed it for the maintenance of a chaplain lor 
Chelsea college «. But this decree was reversed by the lords 
commissioners in Trin. Term. 16899 and the 6001. which had 
been. brought into court, ordered to be paid out and distri- 
buted according to the will ^. 

Ann Barlow devised her estate to Lady Portington and her 
heirs absolutely without any trust ; which she did for the 
good oi her soul, and owned that this estate was not hers, 
but belonged to God and his saints. — An information was 
preferred in the exchequer for a discovery, and an applica- 
tion of the devise to an use truly charitable. It was held 
that the king, as head of the commonwealth, is obliged by 
the common law, and for that purpose intrusted and impow- 
ered to see that nothing be done to the disherison of the 
crown, or the propagation of a false religion, and to that 
.end he was entitled to pray a discovery of a trust to a super- 
stitious use. That this use being superstitious, is merely 
void, and for that reason the king cannot have it : yet how- 
ever it is not so far void as that it shall result to the heir, 
and therefore the king shall order it to be applied to a 
.proper use«. 

In the Jew case heretofore mentioned, Elias de Pas, a Jew, 
by will established a fund of 1200/. to be appropriated in 
order to apply and dedicate the revenue of that sum towards 

< Trin. 1684. • Bex v, La(fy Portington, 1 

* Attorney General v. Baxter f Salk. 162. 
1 Vera. 248. 
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^establishing -a Jesube, or ^ssexxibly for reading the law^-and 
linstraqting people in pur holy religion. — The question was|, 
ito whom the same sum , should belong ? Whether to the 
•next of kin, or as a cb^ity for the crown .to dispose of ? -r- 
,A distinction was taken by Lord Hardwickey chancellor. 
That when the devise is to a. superstitious use^ imd^made voi4 
\byistatutey or tp^, diarity ma^e void-by staji^ute of mprrtipain:; 
^^ereit should, belong po the heir. at law or^ext pf kin; hu^t 
'nrhere it ;is;in it^^lf.arch^rityi bnt the;<node in ^hich it isrtp 
;be disposed js suchi that by the law of England it caqnpt 
i^e effiectyas npi the presjsnt c^e, -in promoting a religipii 
.•^oiattrary to Ijie established one; there the crown by^igi^- 
m^49l« directed HU> the Attorney Gqn^^l^ iQ^y giv^ or^s iji 
.what ch&ritohle.ipanpiprjt fhall. he dkppsed ^» -^ Th^risporter 
says he was informed, that lOOO/^pf ^e money was directed 
-by sign-manuM to be;dispp||^d pf.tp d^e ^J^pvw^lJQg -hos- 
jpital(14). . 

If a devise he. to ckariH^le j^rfmes lOi^ti' jM«5^,.^n^ra}lyi it 

^ De Costa v. JDe Pas, Amb. Eep. 228. 



(14?) See a fuller report of the ca§e of Dc Costa v. De Pa^, 
2 Swanst* 487. n. The distinction there taken by Lord Har^" 
iioicke has been subsequently recognised and acted upon by 
Sir William Grants in a case in which a testator bequeathed 
• the residue of his personal estate to his executors for the pur- 
vpose of educating and bringing up poor children in the 
Roman Catholic Faith, and it was held that the bequest w;as 
junlawful, and must be applied to jsuqh use^as the Kingshould 
direct. Gary v. Abbott, 7 Ves. 490. It seems a Jewish syna- 
gogue is not an illegal establishment. Israel v. Simmons^ 
2 Stark, N. P. C. 356. And although a bequest for the pro- 
.p^ation of the Jewish or Roman Catholic religions, is void, 
yet persons of .either of those j;>ersu|isi<H;is maybe m^de 
fthe objects of a charitable institution. 2 Swanst. 522. It 
has, however, been decided, that Jews are not entitled 
to the benefit of the Bedford charity ; but that decision 
turned upon the particular ternis of the charter of ejadpw- 
ment. Ibid. 4?70. 
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is not voidy bat the crown may appoint. So also if the 
charitable object be uncertain s (5). 

* AUtyrnep General r. Herrick, Ibid. 1^12; 



(15) it is now clearly established that in all cases in which 
a. testator has expressed a general intention to give to cha- 
ritable purposes, if that intention is declared absolutely, and 
■nothing is left uncertain but the mode in ^hich it is to be 
H^arried into effect, the court of chancery will effectuate the 
intention by supplying the mode, which alone was left defi- 
cient. in doing so, the court has imagined that the inten^ 
tion is more nearly executed by finding a purpose bearing 
some affinity to that which the testator himself has pointed 
out, than by letting the property go, as it would have gone, 
if no disposition whatever had been attempted to be made of 
it. 2 Freem^ 330* Attorney General v, Sydeijiny 1 Vem. 224* 
Mills V. Farmer^ 1 Meriv. 55. But to mduce the court to 
' execute the intention, a charitable purpose must be sufficiently 
expressed, for if the property is to be applied in favor of 
objects who do not strictly come within the technical deno- 
mination of charitable objects^ it will not interfere. There- 
fore where a testator bequeathed to trustees all his personal 
estate in trust for such benevolent purposes as they in their 
integrity and discretion might unanimously agree upon, the 
court refused to support the bequest as a charitable legacy, 
because the word benevolent could not be restricted to the 
sense oi charitable. James v. AUen, 3 Meriv. 17* See also 
Morice v. Bishop of Durham^ 9 Ves. 389. Vezey v. Jamson, 
1 Simons & Stuart, 69. And if the gifl be to a particular 
charity, and the particular purpose cannot, from any cause, 
be effectuated, the subject matter of the gift cannot be 
applied to another lawful use, because the general intention 
in favour of charity cannot in such a case be inferred. Attorney 
General v. Bishop of Oxford, 1 Bro. C. C. 444. n. Blandford 
V. FackereU, 4 Bro. C C 394. S,C. 2 Ves. jun. 238. Attorney 
General v. Minshully 4 Ves. 14. Corby n v. French, lb. 418. 
Chapman v. Brotvn, 6 Ves. 404. — It was for some time an 
unsettled question, in what instances the distribution of pro- 
perty bequeathed to indefinite charitable purposes, should be 
left to the discretion of the King as parens patrice, and when 
that duty was to be considered as devolving upon the court of 
chancery, under a scheme or plan recommended by the 
master. However, Lord Eldon has adopted a distinction, 

B B 
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whidb has since. been adhered to, and which is this; that 
"where the charitablebequest is through the medium of trustees; 
whether all the trustees are dead, or some being dead, the 
discretion is either wholly or partly gone ; Or surviving trus- 
tees refuse to act ; or some are willing to act, and the others 
refuse: in all those cases the court distributes the fund by 
means of a scheme ; but where the object is charity uoithout a 
irtM^ interposed, the constitution, in. the language of Lord 
Chief Justice WUmoty finds a trustee in the King, ^b parens 
patruBf who executes it by sisn manual ; exercising a discre- 
tion with reference to tne mtention of the testator. Mog>- 
gridge y^Thackmdl^ 7 Ves. 85. Paicey. Archbishop of Cah' 
ierbur^f 14 Ves. S64* 
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NUMBER I. 

A Man possessed of Money, Plate, Household Goods, 
a Leasehold Estate for Years; another for Years 
determinable on the Deaths of Three Persons named 
in die Lease ; and having divers Sums of Money due 
to him ; but is not possessed of any Real Estate, gives 
the ix^le to his Wife. 

In the Name of God, Amen. I John Stiles, of Cheap- 
side, in the city of London, linen-draper, being in health of 
body, and of sound mind, memory, and understanding, do 
make this my last will and testament in manner and form 
following : I give, devise, and bequeath, unto my beloved 
wife, Mvy Stiles, all mv money, securities for money, goo^^ 
chatl^s, estate, and effects, of what nature or kind soever, 
and wheresoever the same shall be at the time of my death. 
And I do nominate, constitute, and appoint my said wife 
sole executrix of this my last will and testament, hereby re- 
voking and making void all and every other will or wills at 
any time heretofore by me made, and do declare this to be 
my last will and testament. In witness whereof, I the 

B B 2 
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John Stiles have hereunto set my hand and seal this 
day of t in the year of our Lord 18 ^. 

Signedf sealed^ declared, andpuhlkhedj 
oythe abovenamedJohn Stuest as and 
jor his last will and testamenty in jqu^ STILES & 
the presence qfusy who, at his request^ * |j^ 

ana in his presence, have subscribed ^ 

-our names as xioitnesses thereto^ 

Thomas Jones. 
Ralph Hickes. 



NUMBER IL 

An unmarried Woman or Spinster, possessed of Money, 
Household Goods, and other Personal Estate. 

1. Wills to he decently buried in her parish church. 

2. Gives SOOl. to one Brother, 600/. to another, and SOOt to a 
Nephew, to be paid when he attains twenty-one Years of 
Age; Interest thereqf, in the mean time, to be appliedtowards 
his Maintenance and Education. 

S. Residue to a Brother, whom she appoints Executor* 

In the name of God, Amen. I Sarah Matthews> of 
German-street, in the parish of St. James's, in the liberty 
, of Westminster, and county of Middlesex, spinster, being 
m health of body and of sound mind, memory, and under- 
standing, do make this my last will and testament in manner 
1. and form following : First, I will and desire that I may 
be decently buried in the parish church of St. James s 
.2* aforesaid. And I give and bequeath unto my brother 
John Matthews, the sum (^ 500£ ; Also, I give and be- 
queath unto my brother William Matthews, the sum of 
600/.; Also, I give and bequeath to my nephew William 
[ Matthews, son of my brother Thomas Matthews, deceased, 
[ the sum of 300/.; to be paid to my said nephew, when he 
• • 

a Figures are put here for the sake of brevity, an4 so in the other fonns 
hereafter laid down: yet it is proper to write the whole of the will in 
Words, and that without any contractions. 

' <> If the testator makes two parts of his will, say, next after the word 
f* thereto," as toe have likewise done to a duplicate thereqf. 
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attuns twenty-one years of age ; and the interest thereof 
in the mean time to be paid and applied towards his main- 
tenance and edueation^ in such manner as my executor 
S« hereinafter named, shall in his discretion- think fit. All 
the rest and residue of my money, goods, chattels, estate, 
and effects of what nature or kind soever, I give and be- 
queath unto my brother James Matthews; And I do 
nominate, constitute, and appoint, my said brother James^ 
sole executor of this my last will and testament ; hereby 
revoking and making f oid all and every other will and 
wills at any time heretofore by me made, and do declare 
this to be my last will and testament. In witness whereof 
I have hereunto set my hand and seal, this day 

of in the year of our Lord 18. • 

Signed, sealed, &c. 1 sARAH MATTHEWS. |l 



NUMBER III. 

A WidoW) possessed of Goods, and Houses held by 

Leases for Terms of Years. 

1. Gives an House and some Household Goods to a Son* 

2. Another House to a Daughter. 

3. Residue to another Sony and appoints him Executor. 

In the name of God, Amen. I Mary Kemp, of the 
borough of Honiton in the county of Devon, widow, being 
sick and weak in body, but of sound mind and memory, do 
make and declare this my last will and testament, in man- 

1. ner and form following : I give, devise, and bequeath unto 
my son John Kemp, ^1 that my leasehold dweOing-house, 
messuaee or tenement, situate and being in the borough 
of Honiton aforesaid, now iir the tenure or occupation of 
Francis Holland, cabinet maker; And also my bureau 
and bookcase, with glass dpors, my silver quart two- 

M.* 
handled cup, marked I. K., my large mahoganysquare 

2. table, and mahogany pillar and claw table. Also, I 
give, deviscj and bequeath, unto my daughter Elizabeth 
Kemp, all that my leasehold dwelling-house, messuage, or 
tenement, situate and being in the parish of Coombrawley, 
in the said county of Devon, and now in the tenure or oc- 

3. cupation of Thomas Jones^ butcher. All the rest, resi-- 
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due, and remaindar of my estate and effects, of what 
nature or kind soever> I giTe» devise, and bequeath^ unto 
my son Thomas Kemp ; and I do hereby nominate, con- 
stitute, and appoint my said son Thomas sole execu- 
tor of this my last will and testament. In witness where- 
of I have hereunto set my hand and seal, this day 
of in the year of our Lord 18 • 

®'f **i*v'^T n***' \ MARY KEMP. g 



NUMBER IV. 

A. married Woman, by virtue of a Settlement made 
previous to her marriage, disposes of Personal Estate. 

1. Mentions her Marriage Settlement, 

2. Gives 200L to her Husband; 100/. to her Brother; and 
100/. to a Cousin, 

S. Residue to be equally divided between a Nephetv and Nieces 
if living at Testatrix s death; if either be deady deceased^ s 
Share to go to the Survivor. 

4. Ajppoin$s her Brother sole Executor. 

In the name of God, Amen. I Eli^i^eth Mills, now 
wife of John Mills, of the parish of Saint Margaret, West- 
minster, in the county of Middlesex, esquire, late Eliza- 
beth Field, spinster, being sick and weak in body, but 
of sound and disposing mind, memory, and understanding, 
do hereby, in pursuance and exercise of the power and 

1. authority given and reserved to me, in and by the setUe< 
ment made previous to my marriaee with the said John 
Mills, and by force and virtue of all and every the power 
and powers, authority and authorities in me being, or 
enabling me thereto, make my last will and testament in 

2. manner following; that is to say, I give and bequeath unto 
my beloved husband the sum of 200/. ; Also, I give and 
bequeath unto my brother, William Field, the sum of 100/.; 
Also, I give and bequeath unto my cousin Ann Soam» 

3. widow, the sum of 100/. All the jrest, residue, and 
remainder of my estate and effects, of what kind or nature 
soever, which I have, or shall have right to dispose of, I eiye 
and bequeath unto my nephew and niece, James and IV&ry 
Field, equally to be divided between thexp, in case they 
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are botii living at the time of my death ; but if either of 
them shall happen to die before me^ then I give and bcf- 
queath the share of him or her so dying to the survivor of 
4f. uiem. And I do hereby nominate, constitute, and appoint 
my brother William Field aforesaid, sole executor of this 
my last will^ and testament. In witness whereof I have 
hereunto set my hand and seal, the di^ of ^ 

in the year of our Lord 18 • 

^'fLin'S]*"'} ELIZABETH MILLS. || 



NUMBER V. 

A Man having Money, Goods, and Effects, and po 

Real Estate. 

1. Gives to his Sony 4C0L To a daushtery 300^. 

2. To two Daughters, 300/. eachy to be paid when they attain 
their several Ages of Ttoenty^one years, or he marrted ,• the 
Interest, in the mean time, to be applied for their Main^ 
tenance. 

3. Proviso, if the Daughters marry under age, and without 
their Mother's Consent, their Legacies to go to Jirst men- 
tioned Son and Daughter. 

4. Gives to Wife the use of Household Goods during her Life, 
and the whole thereof to his Son after her Deam. 

5. Residue to Wife, who is made Executrix. 

In the name of God, Amen. I John Tomkin, of the 
parish of Saint Martin in the Fields, in the county of 
Middlesex, baker, being in health of body, and of sound 
mind, memory, and understaiiding, do make this my last 

1. will and testament in manner following : I give and be- 
queath to my son Thomas Tomkin, the sum of 400^., and 

2. to my daughter Mary Tomkin, the sum of 300/. Also, I^ 
give and bequeath unto my daughters Jane and Frances 
Tomkin, the sum of 300/. each ; to be paid when and as 
they attain their several and respective ages of twenty- 
one years, or on the day or days of their respective mar- ' 
riage, which shall first happen, provided they marry with 
consent as hereafter mentioned ; and until my said daugh- 
ters Jane and Frances shall so attain the ages of twenty- 
one years, or be married, my will is that the interest or 
produce of their several legacies shall be paid and applied 
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towards thetv maintenance and education, in such manner 
• as my executrix, hereinafter named, shall according to 
S. her discretion think fit : PaoviDBD always, neverthdess, 
and my will and mind is, that in case one or both of my 
BBxd daughters Jane and Frances shall marry before having 
attained twenty-one years of age, and withaut having first 
obtained consent in writing under the hand of my said 
executrix, then from and immediately after such one or 
both of them shall be so married, } do hereby give and 
bequeath the legacy or said sum of SOO/. of such of my 
said two daughters as shall be married, and without having 
obtained consent as aforesiud, unto my said son Thomas, 
and my daughter Mary Tomkin, equally to be divided 

4. between them. And I do hereby give to my wife Eliza- 

Se whole of* H 

beth Tomkin, the use of one half of a my plate, linen, 
china, household goods, and furniture, which shall be in 

my dwelUng-house at a time of my death, to hold, use, 
occupy, and possess the same during her life; and from 
and immediately after her death, I give and bequeath the 
said plate, linen, china, household goods and furniture, 

5. unto my aforesaid son Thomas Tomkin. All the rest, 
residue, and remainder of my money, goods, chattels, 
estate, and effects, of what nature or kind soever, 

herein 

not A before given or disposed of, after payment of my 
jtist debts, funeral expences,'and the ^xpences of proving 
this my will, I give and bequeath unto my said wife ; and 
I do make, nominate, constitute, and appoint, my said 
wife sole executrix of this my last will and testament, 
hereby revoking and making void all and every other will 
and wills at any time heretofore by me made, and do 
declare this to be my last will and testament. In wit- 
ness whereof I have hereunto set my hand and seal the 
d&y of in the year of our Lord 18 . 

Signed, sealed, declared, and pub' 
lished, by the ahovenamed John Tom- 
kin the testator, as and for his last 
will and testament (the above erase- 
went and interlineations therein be- 
ing first made, namely, the t/oords, 

* It is common both in wills apd deeds to cut or scrape cut mistakes 
and wrong words or letters, but it is far better to erase the same in tbe 
above foim, and to take notice thereof in the attestation, as |we have her^ 
done for an example. 
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{one half of) erased^ and the 'words 

(the ivhole of) interlined, likemse, gq 

the word {the) and the toord (here- JOHN TOMKIN. » | 

in) interlined, in the presence of us, •£* 

tvho, at his request, and in his pre^ 

sence have subscribed our names as 

fitnesses, 

Lazarus Mitford. 

Noah Oliver. 



NUMBER VL 

A Man having a large Stock in Tradci and other 
Personal Estate to a considerable Amount; but no 
Real Estate. 

1. TaJces Notice that his Wife is provided Jbr by Settlement, 
and as a token of love gives her some Plate, Household 

. Goods, and Mourning. 

2. Gives Legacies to two Brothers Jbr Mourning. 
8. Legacies to Executors for Care and Trouble. 

4. Residue of Household Goods, Chattels, Stock in Trade, Es- 
tate and Effects, to two Persons, upon Trust to sell ; and 
the Money arising therefrom, and from Debts due to him, 
to place out at Interest for the Ben^t of his Son and two 
Daughters, and such other Children as he might have living, 
or his Wife be ensient with at the Time of his Death. The 
Interest to be applied towards their Maintenance and Edu' 
cation, and the Principal to be paid at their several Ages of 
twenty-one Years, In case any or either die under Jee, 
leaving Issue, such to have their Parentis Share ; ana in 
case of all their Deaths without Issue, Wife to have the 
Whole. If she be then dead. Testators Brothers to have it. 

$. Trustees empowered to alter or change the Securities on 
which the Monies be placed, and to apply the Children's 
Share of the Principal for putting any or either of them to 
Business, or setting them up therein, or advancing them in 
Marriage. 

€. Indemnified against Expences and involuntary Loss. 

7. Appointed Executors, and constituted Guardians with TeS' 
tator's Wife. 

In the name of God, Amen. I William Wharton, 
of the parish of Saint Martin in the Fields, in the county 
of Middlesex, upholsterer, being sick and weak in body, 
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but of sound and disposing mind, memoryy and under- 
standing, thanks be to God for th^ saine, do make this 
1 • my last will and testament in manner following : Where- 
as my dear and loving wife Mary Wharton is provided for 
by settlement made on her marriage, and thereby, on my 
death, will, amongst other things, be entitled to^ and pos- 
sessed of a dwelling-house, messuage, or tenement, situate 
and being at Knightsbridge, in the parish of Saint George, 
Hanover-square, in the said county of Middlesex, for the 
term of her life ; Now, in token of the love and affection 
I have and bear for and towards my said wife, I give and 
beq^ueath to her all the plate, linen, china, household 
goods, and furniture of all kinds, which shall be in the 
aforesaid dwelling-house at the time of my death, and also 

2. the sum of twenty guineas for a ring and mourning. And I 
give and bequeaui to my brothers John and Thomas 
Wharton, the like sum of twenty guineas each for a ring 

3. and mourning. Also, 1 give and bequeath unto John 
Jones, and Thomas Jenkins, of Knightsbridge aforesaid, 
esquires, my executors and trustees hereinaiter named, 
the sum of 60^. each, for the care and trouble they may 
have in executing this my will, and performing the trusts 

4. hereby in them reposed. All the rest, residue, and re- 
mainder of my plate, linen, (ihina, household goods, and 
furniture, and all my other goods, chattels, stock in trade, 
Estate, and effects of what nature or kind soever, not 
herem before given or bequeathed, I give and bequeath 
unto the said John Jones and Thomas Jenkins, to hold 
to them the said John Jones and Thomas Jenkins, their 
executors, administrators and assigns, upon this special, 
trust and confidence, nevertheless, that is to say, that they 
my said trustees, or the survivor of them, or the executors 
or administrators of such survivor, do and shall, as soon as 
convenient aOier my death, sell and dispose thereof, and 
call in and receive all such debts, sum or sums of money, 
as shall be due and owing to me at the time of my death, 
and place the monies arising by such sale or disposal, and 
the monies so to be called in and received, upon govern- 
ment, or other good and sufficient security, in their own 
names, and in such manner as they shall think proper : 
And also in trust, that they do and shall receive the 
interest and dividends thereof from time to time, as 
the same shall become payable, and pay, apply, and dis- 
pose of the same, or a sufficient part thereof, for and 
towards the maintenance, education, support,, and bring- 
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ing up of my son James, and my daughters Mary and 
Elizabeth Wharton, and such other child or children, as I 
shall have living, or that my sud wife ma^ be ensient with 
at the time of my death, until my said children shall 
severally and respectively attain their several and respec- 
tive ages of twenty-one years ; and when and as my said 
children shall severally and respectively attain their said 
ages of twenty-one years, in trust to pay, assign, transfer, 
and convey aJl the said residue of my estate and effects, 
with the interest^ dividends, and produce thereof, as shall 
not have been applied for and towards the maintenance 
and education of my said diildren as aforesaid, or for 
putting any or either of them to business, or otherwise 
advancing any or either of them in life, pursuant to the 
power hereinafter for that purpose contained, equally unto 
and amongst all my said children, when and as they shall 
severally and respectively attain their said ages of twenty- 
one years : and m case any or either of my 'said children 
shall happen to die before having attained twenty-tone 
years of age, without leaving issue of his or her body lawfully 
begotten ; then in trust to pay, assign, transfer, and con- 
vey all the said residue of my estate and effects, and the 
interest, dividends, and produce thereof, or such part 
thereof as shall remain unapplied as aforesaid, unto such 
of my said children as shall live to attain his, her, or their 
respective age or ages of twenty-one years, share and share 
alike, if more than one. But in case any or either of my 
said children should happen to die under age, leaving 
issue of his, her, or then: body or bodies lawfully be- 
gotten ; then in trust to pay, assign, transfer, and con- 
vey the part or share of such deceased child or children 
unto sudi his, her, or their issue, share and share alike 
(if more than one), when and so soon as they shall seve- 
rally and respectively attain their several and respective ages 
of twenty-one years, and to pay and apply the interest, di- 
vidends, and produce thereof, m the mean time, for and 
towards their respective maintenance and education. But 
in case all and every of my said children shall happen to 
die under age, and without leaving issue of his, her, or their 
body or bodies lawfully begotten ; then in trust to pay, 
assign, transfer, and convey the said residue of my estate 
and effects, and the interest, dividends, and produce 
thereof, or such paft thereof as shall remain unapplied 
as aforesaid, unto my said dear and loving wife Martha 
Wharton. But in case she shall be then dead; then in 
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trust to pa^y assign, transfer, and convey the same unta 
my aforesaid two brothers John and Thomas Wharton, 

5. or such one of them as shall be then living. And I do 
authorise and empower my said trustees, or the survivor 
of them, or the executors or administrators of such sur- 
vivor, from time to time, as often as they shall think 
proper to alter and change the securities on which the 
saia residue of my estate and effects shall hereafter be 
placed out, and from time to time, as often as they shall 
think fit, again to place the same out upon government, 
or such other good and sufficient security or securities 
as they shall think proper ; and I do hereby also autho- 
rise and empower my said trustees, or, &c. to apply the 
respective part or share of any or either of my said chil- 
dren, or the respective part or share of any or either of 
their lawful issue (in case any or either of them die 

] under age leaving issue as aforesaid) of and in the said, 
residue of my estate and effects for putting any or 
either of my said children, his, her, or their lawful 
issue, out to business, or any suitable employ, or for set* 
ting him, her, or them up in business, or advancing him» 
her, or them respectively, in any employ or otherwise,, 
for his, her, or their respective advancement in the world 
by marrying, or otherwise howsoever, any thing in this 
my will contained to the contrary thereof in any wise 

6. notwithstanding. And it is my will and meaning, that 
my said trustees, or either of them, shall not be liable to 
answer or make good any loss or losses that shall: or may 
happen to the aforesaid residue of my estate- and effects, 
in placing out the trust monies according to the direc- 
tions in uda my will, or in transacting any money afiiurs, 
or otherwise relating to or concerning the execution of 
the trusts mentioned in this my will, unless the same 
shall appear to happen by or through their or either of 
their wilful neglect or default ; nor shall either of them 
my said trustees be answerable or accountable for the 
acts, deeds, receipts, and disbursements of the other of 
them ; but each of them shall be answerable only for his 
own separate acts, deeds, receipts, and disbursements : 
And I do hereby direct that my said trustees shall and 
may pay and reimburse themselves and himself out of 
the aforesaid residue of my estate and efiects, all reason- 
able and necessary costs, charges, and expences what- 
soever, that they or either of them shall or may bear, 
pay, be put unto, or sustain in or about the execution 
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t>f thi)3 my will, or the trust hereby in them reposed. 
7. And lastly, I do hereby nominate, constitute, and ap- 
point my said trustees the said John Jones and Thomas 
Jenkins, executors of this my last will and testament : 
and I do hereby also nominate, constitute, and appoint my 
said wife, so long as she shall c(Hitinue my widow, and no 
longer, together with my said trustees, guardians of my 
aforesaid son James, and my daughters Mary and Eliza- 
beth Wharton, and of all, any, and every such other 
child or children as. I shall have living, or that my said 
wife may be ensient with at the time of my death ; and 
do hereby revoke and make void all former and other 
will and wills by me at any time heretofore made, and do 
declare this to be my lust will and testament : In wit- 
ness whereof I have at the bottom of the two first sheets 
of this my will ^the whole whereof is contained in three 
sheets of paper) subscribed my name, and to this third 
and last sheet, set my hand and seal ^ this day of 

in the year of our Lord 18 . 



^'^« ;•« No! L]**"'} WILLIAM WHARTON. !f 



NUMBER VII. 

A Man possessed of Real Estates, Copyhold Estates of 
Inheritance, Personal Estate, and Effects. 

, 1. Devises a real Estate to one in Fee-simple. 

2. An Annuity to a Sister Jbr Life^ payable out rf every of 
Testators Freehold and Copyhold Estates^ except the 
Estate before devised; to be paid by half-yearly Payments 

free of all Charges^ SfC. voith Poioerfor Annuitant to enter 
and distrain after twenty Days Non-payment. 

3. Another Annuity to Wife out of same Estates^ payable 
in the same Manner^ and with the same Power to distrain 
as given to the Sister. 

' ^ When the will is contained in more than one sheet of paper, the sheets 
in which it is contained are usually tied together at the top with inkle or 
tape, and then the testator writes his name on the right-hand sidej at the bot- 
tom of each, and puts his seal to the last. The witnesses write their names 
at the bottom at the left-hand side of all the sheets ; in the last whereof, over 
the place where those write their names, is wrote, '* Signed, sealed, 4[C.** 
[as in No. 1.], but in the other sheets only the single word ** Witnesses" is 
wrote just over the place where they write their names. 
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• 4* Another to a Cousin out of same Estates^ payable to her 
at a certain Sum per Week (excktsive of her Husband's 
eonirol,) noith same Potoer to enter Jor Non^paymenty as 
gpoen to the Sister. 

5. Devises the Estates chargeable tDith all the Annuities to 
another Sister for Life. 

6. Vests th e same in TruMeesfor preserving Contingeneiesj S^c. 

7. Devises the Estates to another Sister for lAfs^ 

6* The same to a Man for Li/hn Then to Devisee* s Issue in 
Tail Male; and in Defeadt of Issue Male to his Issue 
Female^ and the Heirs Male of their Bodies. 

d. In DefauU of Issue of last mentioned Devisee^ devises the 
Estates to a Kinsman for Life. Then to Kinsman's Issue 
in TaU Male. 

10. Charges the Estates totVA Payment of a dertain Sum^ if 
last mentioned Devisee, or his Issue^ have them by the 
Devise. 

11. If last mentioned Devisee die vdthout Issuer same Es- 
tates devised to another Person for IMe, and then to his 
Issue $ and on Failure thereof to Testator's &wn right 

. Heirs for ever. 

12. Devises to a Public Charity. 

13. Pecuniary and specific Legacies to a Sister. 

14. Residue to tVife, and appoints her and a Sister Execu- 
trixes* 

In the name of God, Amen. I Tliomas Noble, of 
Fenchurch-streety in the city of London, esquire, beiiig 
sick and weak in body, but of sound and disposing mind, 
memory, and understanding, praised be God for the 
isame, do make and declare this my last will and testa- 

1. ment,in manner and form following : that is to say, I give 
and devise all that my messuage or tenements, land, and 
hereditaments, with the appurtenances, situate, lying, 
and being in the parish of Rosenense, in the county of 
Denbigh, and now in the tenure or occupation of David 

I Bruce, yeoman, unto William Noble, of the parish of 
St. Asaph, in the said county of Denbigh, clerk, his 

2. heirs and assigns for ever. Also, I give, grant, and de- 
vise unto my sister Elizabeth Coleman, widow, and her 

: assigns, for ^d during the term of her natural life, one 
clear yearly annuity, rent-charge, or sum of 40/. of law- 
ful money of Great Britain, to be issuing and payable 
out of all and every other my freehold estate or estates. 
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situate and being in the county of Denbigh aforesaid, 
and the county of Middlesex, or either of them, or else- 
where, not hereinbefore devised, and out of my copyhold 
estate, situate, lying, and being at Potter's Bar in the 
said county of Middlesex (which said copyhold estate I 
have surrendered to the use of this my will ^ ;) the said an- 
nuity or rent-charge to be paid to my said sister by equal 
half-yearly payments, the nrst whereof to begin and be 
made at tne end and expiration of six calendar months 
next after my decease, and always to be paid free and 
clear of and from all manner of taxes, charges, and im- 
positions whatsoever, to be taxed, charged, or assessed 
upon the said annuity, or upon my said sister, in respect 
thereof by authority of parliament, or otherwise howso- 
ever ; and if it shall happen that the said annuity or rent- 
charge of 40^. or any part thereof, shall be behind or 
unpaid b^ the space of twenty days next over or after 
any or either of the said days whereon the same is made 
payable, and ought to be paid as aforesaid (being law- 
fcdly demanded), that then and from thenceforth, and from 
time to time as often as the same or any part thereof shall 
be so in arrear and unpaid, it shall and may be lawful to 
and for my said sister Elizabeth Coleman, and her as- 
signs, upon the said freehold and copyhold estate and 
estates, every or any part or parts thereof, to enter and 
distrain, and the distress and distresses there found to 
take, lead, drive, and carry away, and to impound, de- 
tain, or otherwise to sell and dispose of the same, 
' until thereby or otherwise, she and they shall be 
lawfully satisfied and paid such annuity or yearly rent- 
charge, or so much thereof as shall be in arrear, 
together with all costs, charges, and expences what- 
soever as shall be occasioned by such entry, distress, 
3. and sale. Also, I give, grant, and devise unto my be- 
loved wife Jane Noble and her assigns, one annuity or 
clear yearly rent-charge of 40iJ. of lawful money of Great 
Britain, for and during the term of her natural life, to 
be issuing and payable out of and from all and every my 
said other freehold and copyhold estate and' estates 
aforesaid, not hereinbefore particularly devised, and to 
be payable to her half-yearly ; in the manner and with 
the like power for my said wife Jane Noble to enter upon 
the said premises, and to make distress and distresses, 

• As to the necessity of a Surrender, seep. 162, n. 1. 
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and to make sale thereof in case of non-payment of such 
annuity, or any part thereof, as is hereinbefore given 
to my sister Elizabeth Coleman, in case of non-payment 
of her annuity or rent-charge of 40^. or any part thereof 

4. as aforesaid. Also, I give, grant, and devise unto my 
cousin Frances Julian, wife of John Julian, of Wrexham, 
in the county of Denbigh aforesaid, tallow-chandler, one 
other annuity or clear yearly rent-charge of 10/. 8^. of 
lawful money of Great Britain, for and during the term 
of her natural life, to be issuing and payable out of and 
from all and every my said other freehold and copyhold 
estate and estates as aforesaid, not hereinbefore par- 

£ ticularly devised, and to be paid to her weekly after the 
rate of 4«. a week ; and her receipt shall be a sufficient 
discharge for the same, which shall not be subject to the 
control or intermeddling of her said husband John Julian ; . 
with the like power and with the same authority for the 
said Frances Julian to enter upon the said premises^ 
and to make distress and distresses, and to make sale 
thereof in case of non-pajrment of such annuity, or any 
part thereof, as is hereinbefore given to my said sister 
Elizabeth Coleman, in case of non-payment of her 
^ annuity or rent-charge of 40/. a year, or any part 

5. thereof as aforesaid. Also, I give and devise all and 
every other my said freehold and copyhold estate and 
estates wheresoever as aforesaid, not hereinbefore par- 
ticularly devised, but charged and chargeable with the 
payment of the said respective annuities or rent-charges 
hereinbefore particularly mentioned, unto my sister 
Mary Noble, spinster, for and during the term of her 

6. natural life. And from and immediately after the deter- 
mination of that estate, by forfeiture or otherwise, I give 

. and devise the same and every part thereof, unto James 
Spence and Daniel Dowling, of Tottenham-court-road, 
in the said county of Middlesex, gentlemen, and to their 
heirs, in trust only, to preserve and support the con- 
tingent remainders and uses hereinafter limited from 
being defeated, barred, or destroyed ; and for that pur- 
pose, from time to time and at all times, to make entries 
and bring actions as occasions may be or require : never- 
theless to permit and suffer the said Mary Nobje to 
receive and take the rents, issues, and profits thereof for 

7. and during the term of her natural life. And from and 
immediately after the decease of my said sister Mary 
Noble, I give and devise all and every my said other 



APPSNDIX. 385 

freehold and copybold estate and eirtates, so giyen to my 
said sister Mary Noble, for life as aforesaid, and charged 
and chargeable with the several and respective annaities 
as aforesaid, unto and to the use of my said sister 
Elizabeth Coleman during the term of her natural life ; 
and from and inmiediately after the determination of 
that estate by forfeiture or otherwise, then I give and 
devise the same, and every part thereof, unto the said 
James Spence and Daniel Dowling, and their heirs- in 
trust as afm^said, to preserve and support, &e. [<» in 
S^ciause 6. only a different name]* And after her decease* 
then I give and devise all and every my said other free- 
hold and copyhold estate and estates wheresoever, de- 
vised to my said sister Elizabeth Coleman as aforesaid, 
and charged and chargeable as aforesaid, unto the said 
William Noble for and during the term of his natural 
life ; and from and immediate^ after the determination 
of that estate by forfeiture or otherwise, I give and 
devise the same, and every part thereof, unto the said 
James Spence and Daniel Dowling and their heirs, in 
trust as aforesaid to preserve and support, &c. [as in 
clause 6. only a different name^ : and from and imme- 
diately after the decease of the said William Noble, 
I give and devise all and every my said other freehold 
and copyhold estate and estates so given to the said 
William Noble for life as aforesaid, and charged and 
€:hargeable as aforesaid, unto and to the use and be- 
hoof of the first son lawftilly b^otten, or to be begotten 
of the said WOliam Noble, and the heirs male of the 
body of such first son lawfully issuing : and for default 
of such issue, to the use and behoof of the second, 
third, and all and every other son and sons of the said 
William Noble, and the heirs male of the body and 
bodies of such second, third, and other son and sons 
lawftilly begotten or to be begotten, severally and suc- 
cessively, as they shall be in seniority of age and 
priority of birth ; that is to say, the eld^t of such son 
and sons, and the heirs male of his and their body and 
bodies being always to be preferred before the younger 
of such son and sons, and the heirs male of his and their 
body and bodies lawfully to be b^otten ; and for deftiult 
of such issue, then I give and devise all and every my 
said other freehold ai^ copyhold estate and estates 
wheresoever as aforesaid devised, to the first daughter of 
the said William Noble, lawfully b^otten or to be 

c c 
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begotten, and to the heirs male of the body of such first 

daughter lawfully issuing ; and for default of such issue, 

then to the use and behoof of the second, third, and all 

and every other daughter and daughters of the said 

' WDliam Noble, and to the heirs male of the body and 

. bodies of such second, thirds and other daughter lawfully 

begotten or to be begotten, severally and successiveljr, as 

; they shall be in seniority of age and priority of birth* 

^. And for default of such issue, Uien I give ana devise all 

and every my said other freehold and copyhold estate 

< and estates wheresoever, so devised to the issue of the said 

William Noble^as aforesaid, and charged and chargeable 

as aforesaid, unto and to my kinsman John Banks, son 

of Thomas Banks^ of Wrexham, in the county of Den- 

Ugh aforesaid, tallow-»chandlar^ by Jane his wi&, for and 

* during the term of his natural iiie ; and from and imme- 
I. diately afler the determination of that estate, by for- 
feiture or otherwise, then I eive and devise the 8ame,.and 
«very part thereof, unto the said James Spence and 

• Daniel Dowling, and their heirs in trust as aforesaid, to 
preserve and support 8cc, [_as in clause 6, only a 

■ different name'], and from and immediately after the 
. decease of the said John Banks, I give and devise all 
and every my said other freehold and copyhold estate 
and estates wheresoever, so given to the said John Banks 
. for life, as aforesaid, and charged and chargeable as 
aforesaid, unto and to the use of the first son of the said 
John Banks lawfully begotten, &c. [the same as to the 

10. issue of William Noble in clause S.J, And my will isy 
that in case the abovenamed John Banks or his issue 
shall at any time hereafter be seised or possessed of the 
freehold and copyhold estates so devised as aforesaid, 
the sum of 100/. shall then be paid to William Banks, 
brother of the said John Banks ; and I do hereby charge 
the said estates with the payment thereof accordingly. 

11. And for default of such issue of the said John Banks, 
I give and devise all and every my ssud other freehold 
and copyhold estate and estates whesesoever, so devised 

/to the issue of the said John Banks, as aforesaid, and 
charged and chargeable with the payment of the several 
annuities as aforesaid,, unto and to Thomas .Watson, 
of, &c. [in same manner as devised to WiUiam Noble, in 
clause 8.] ; and for want of such issue, to my* own right 

12. heirs for ever. And I give and bequeath to the presi- 
dent, treasurer, and governors of Christ's Hospital, 
London, the sum of 200/. for the use of the said hospital ; 
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the same 't6 be paid witlihn nine months i^er mj decease. 

13. Also I give and b^bedth unto my said 'sister filizabeth 
Coleman,' the sum of ^01.- mj gold watch, silver pinli'and 
quart caps', marked T.N. and all my silvejr tea-spoons. 

14.ALI/ the rest, rendne, and remainder of my personal 
estate, of what nature or kind soever, I give and bequeath 
the some; and every part thereof unto my said wife 
Jane Noble : > And I do hereby nominate, constitute, and 
appoint my said wife Jane Noble, and my said 8i$ter 
Eii2fabeth Coleman, executrixes of this my last will and 
testament ; hereby revoking and making void all former 
Wills and testaments at any time heretofoi'e by me made, 
and do declare this to be my last will and testament. Is 
WITNESS ti^ereof I have, at the bottom of the three first 
sheets of this my will (the whole whereof is contained in 
four sheets of paper), subscribed my name, and to this 
fourth and last sheet -set my hand and seal, this 
day of in the year of our Lord 18 . 

Signed, sealed, Sfc, [as in'k i3 

No. I. 0% here must be >• THOMAS NOBLE. |[| 
three mtnessesJ] j '"* 

NUMBER VIIL 

A Man makes his Will of his Real Estate only, and 
devises the. same to a single Woman, chargeable with 
an Annuity given to his natural Daughter thereout. 

1 . Devises the Estate subject to the Annuity, 

2. Gives the Annuity payable Half yearly y toith Potjoer to 
enter and distrain cLfter Tvoenty Days* Non-payment. 

3. Pamer to enter and receive the Rents after Forty Days* 
Non-payment* 

In the name of God, Amek. I, M. J., of the parish 

of — 7 in the county of Middlesex, gentleman, being in 

health of body, and of sound and disposing mind^ memary, 

and understanding, praised be God for the same, do make 

1. this my last will, in manner following : I give and devise 

unto Isabella Puella, of the parish of aforesaid, single 

woman, all that my messuage, tenement, land, and herm- 
taments, with the appurtenances, situate, lying, and being 

at , and now in the tenure or occupation of ; To 

hold unto her the said Isabella Puella, her heirs and assigns 
for ever ; Subject neTcrtheless to, and charged and charge- 
able with, the annuity, yearly rent, or sum of forty pounds, 

c c 2 
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8. hereinafter mentioned. And I do hereby give» grant, 
<and devise, 4into Jane Puelia (the natural daughter of 
the said Isabella Puelia), and her assigns, for and during the 
term of her natural life, one annuity or clear yearly rent or 
sum of 40£ of lawful money of Great Britain, free of taxes 
and other deductions, .parliamentary or otherwise, to be 
issuing and payable out of the said messuage or taiement, 
land, and hereditaments, and to bepaid.and payable by 
half yearly payments, at and upon the feast-days of Saint 
^ohniheBafiist and the Hrth of our Lord Christ ; the first 
payment thereof to be on such of the same feast-days as 
shall first and next happen after my decease ; and I do 
thereby charge and subject the said messuage or tenement, 
land, and hereditaments, to and with the payment of the 
:aaid annuity, yearly rent, or sum of 4>0^, accordingly : 
4md my will is, that in case the said annuity, or any part 
'thereof, shall be behind or unpaid by the space of twenty 
«days next after either of the aforesaid feast-days, whereon 
the same is hereinbefore directed to be paid as aforesaid 
(being lawfully demanded), that then and so often as the 
-same, or any part thereof, shall be so in arrear, it shall 
zand may be lawful for the said Jane Puelia, and her as- 
signs, to enter upon the said premises charged with the 
^said annuity as aioresaid, and distrain for the same, or for 
so much thereof as shall be so in arrear^ and the distress 
and distresses then and there found to detain and keep, 
until she shall be fully paid and satisfied all such arrear- 
ages, with costs and charges in and about the making and 

S* keeping thereof. And in case the said annuity, or any 
part thereof, shall be behind and unpaid by the space of 
forty days next after either of the said days of payment 
, whereon the same ought to be paid as aforesaid, that then 
and so often as the same, or any part thereof shall be so 
in arrears it shall and may be lawful for the said Jane 
Fuella and her assigns, into all and singular the premises 
charged with the said annuity as aforesaid, to enter, and 
. the rents, issues, and profits thereof to receive and take, 
' 4i|itil she be therewith and thereby, or by the person or 
•persons who shall be then entitled to the immediate pos- 
session of the premises, paid and satisfied the same, and 
«very part thereof, and all the arrears thereof incurred 
before, and that shall incur during such time as she shall 
receive the rents, issues, and profits thereof, or be entitled 
to receive the same by virtue of such entry to be made as 
• aforesaid, together with her costs, charges, and expences, 
laid out and sustained by. reason of the non-payment 
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thereof, or any part thereof ^ In witness whereof I have 
hereunto set my hand and seal, the day of 

in the year of our Lord 18 » 

Signed, sealed, &c, [as in No. L 7 m^ « t| 

onl^ here mtut be three toitnesses,'\ J l| 



::9, 



NUMBER IX. 

A CODICIL, 
. Whereby a Will is altered, and new Legacies given. 

Whereas I John Manning, of Fleet-street, in the city of 
London, hosier, have made and duly executed my last will 
and testament in writing, bearing date the 4th day of Sep- 
tember 1787, and thereby given and bequeathed the sum of 
200/. unto Thomas Mun : Now, I do hereby revoke and 
make void the said legacy of 2001, so given and bequeathed 
by my said will unto the said Thomas Mun, and do give 
and bequeath the said sum of 200/. unto James Franks, of 
Cheapside, London, haberdasher; Also, I do revoke and 
make void the two several legacies of 100/. a*piece, given 
and bequeathed by my said will unto Christopher Ham and 
William Ham, and ao give and bequeath unto the said 
Christopher Ham and William Ham the sum of 40/. a-piese, 
and no more: And I do hereby give and bequeath uato 
Richard Win, of Foster-lane, London, cordwamer, the sum 
of 120/. And I do ordain and declare this present writing 
to be a codicil to my said will, and that the same shall be 
annexed thereto, and taken as part thereof; and do confirm 
my said will in every particular thereof that is not hereby 
altered op revoked : In witness whereof I have to this 
eodicil set my hand and seal, the day of in 

the year of our Lord 18 • 

Signed^ sealed, dedared, and 
publishedy by, the said John |a 

Manning, as andjbrn codicil JOHN MANNING. z>f 
to be annealed to his last wUl ji'^ 

and testament, andto be taken 
as part thereof, in the pre* 
sence of 

Two witnesses. [See a codicil described^ page 251.] 

** Where the wiU concerns only land, there is no need of an executor, 
neither ought it to be proved in the spiritual court. 
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NUMBER X. 

A NUNCUPATIVE WILL. 

The LAST WILL of Thomas Mors, late of Rude-lane, in 
the city of London, gentleman, deceased, declared by hun 
by words of mouth, the 4th day of September 1809. [Here 
insert the tioords as spoken bv the deceased, and conclude thus"} : 
Those were the words spolcen by the said deceased Thomas 
Mors, in the presence of us who have hereunto subscribed 
our names as witnesses thereof, tliis day of 18 • 

Three witnesses. [See a de&nition of this will, p. 233, 234.] 

NUMBER XL 

A Release or Discharge for a Legacy. 

To ALL TO WHOM thesc presents shall come, I John 
Franks, of Wood-street, in the city of London, silversmith, 
send greeting* Whereas Thomas Smith, late of Fleet-ditch, 
in the said city of London, butcher, deceased, in and by his 
last will and testament in writing, bearing date on or about 
the 4th day of September 1809, did give and bequeath unto 
me, the said John Franks, the sum of 60/. and the said 
Thomas Smith, by his said will, made and constituted 
'William Mun and James Dun, ^xcQutors thereof. Now 
KNOW ALL by these presents, that 1, the said John Franks, 
do hereby acknowledge to have repeived of and from the 
s^d William Mun and James Dun, the ^aid siim . of 60/. 
so given and bequeathed to me in and by the said will of 
the said Thomas Smith as aforesaid, and thereof, and of and 
from every part thereof, do fully, clearly, and absolutely 
acquit, release, and for ever discharge the said William Mun 
ana James Dun, their heirs, exequt^iins, ■adipinistrators,;and 
assigns, and also the estate and effects of the said testator, 
and every part thereof; And in consideration thereof, I the 
said John Franks do, for myself, my executbrs, adminis- 
trators, and assigns, remise and release unto the said William 
Mun and James Dun, their heirs, executors, and adminis- 
trators« all and all manner of action and actions, cause and 
causes of action, suits, legacies, sum and sums of money, 
judgments, executions, claims, and demands whatsoever, 
both at law and in equity, which against the said William 
Mun and James Dun, their heirs, executors, or adminis- 
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trators, or the estate or effects of the said testator, I the 
said John Franks ever had, or which I, my executors, ad- 
ministrators, or assigns, can or may have, claim, challenge, 
or demand, for or by reason or means, or on account of me 
said sum of 60/. so given and bequeathed to me in and by 
the said last will and testament of the said Thomas Smith as 
aforesaid. In witness whereof I the said John Franks have 
hereunto set my hand and seal^ this day of in 

the year ofour Lord 18 • 

• 

Signed, sealed, and delivered JOHN FRANKS, f? 

in the presence of I* 

Simon Simpson, 
Noah Moob. 



NUMBER XII. 

Discharge to Exiecutori? where the Testator bequeathed 
the Residue of his Estate and Efiects to tfaem^ upon 
trust for his Children, with a benefit to the Survivors, 
if either should die under age. 

1. Recites the Will and Bequest to the Trustees , toith the vari" 
Otis Trusts. 

2. The Trustees^ power of applying the Children* s Share for 
putting them to Business, Sfc. 

S. That Testator left three Children^ all of ivhom are living, 
and that the Trustees proved his Will, cfc, 

4. That one Child hath attained ttmenty-one years of Age ; and 
by the Trustee* s Account the three Children have been ad' 
vanced different Sums; and that lOCXW. qf Testators Estate 
is undisposed of 

5. That for making an equal Division, the several Sums ad" 
vanceafor each Child are added to the 1000/.; and the iiohole 
divided into three equal Shares, and out of each separate 
Share deducted the separate Sums advanced. 

6. Child qf Age releases Testator s Estate, and the Trustees, qf 
aUJuture Claim, except what may accrue to him by either qf 
the younger children dying under Age. . 

To all to whom these presents shall come. Amos Beal 

of the parish of St. Martin in the fields, in the county of 

1. Middlesex, ironmonger, sends greeting. Whereas Charles 

Beal, late of the said parish of St. Martin in the Fields, 

linen-draper, deceased, in and by his last will and testament 
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in writing, bearifig daite on or about the 8th day of June 
1609, after having thereby bequeathed divers legacies, did 
give and bequeath all the rest, residue, and remainder of 
bis plate, china, household goods, and furniture, and all 
other his goods, chattels, stock in trade, estate and effects, 
of what nature or kind soever, to David Evans and FrMicis 
Gifibrd. To hold unto them, their executors, adminis- 
trators, and assigns, upon this special trust and confidence, 
that they the said trustees, or the survivor of them, or the 
executors or administrators, of such survivor, should, as 
soon as convenient after his death, sell and dispose thereof, 
and call in and receive all such debts, sum or sums of money, 
as should be due or owing to him at the time of his death, 
and place the money arising by such sale or disposal, and 
the money so to be called in and received, upon govern- 
ment, or other good and sufficient security, m their own 
names, and in such manner as they should think proper : 
And also in trust that they should receive the interest 
and dividends thereof from time to time as the same should 
become payable, and pay, apply, and dispose of the same, 
or a sufficient part thereof, for and towards the mainte- 
nance, education, support, and bringing up, of his son the 
said Amos, and his daughters Hannah and Jane Beal, and 
such other child or children as he should have living, or 
that his wife might be ensient with at the time of his death, 
until his said children should severally and respectively 
attain their several and respective ages of twenty-one 
years ; and when and as his said children should severally 
and respectively attain their said ages of twenty-one years, 
in trust to pay, assign, transfer, and convey all the said 
residue of his estate and effects, with the interest, divi- 
dends, and produce thereof, as should not have been ap- 
plied for and towards the maintenance and education of his 
said children as aforesaid, or for putting any or either of 
them to business, or otherwise advancing any or either of 
them in life, pursuant to the power in his said will for that 
purpose afterwards contained, equally unto and amongst all 
his said children, when and as they should severally and 
respectively attain their said ages of twenty-one years ; and 
in case any or either of his said children should happen to 
die before having attained twenty- one years of age ; then 
in trust to pay, assign, transfer, and convey, all the said 
residue of his estate and effects, and the interest, dividends, 
and produce thereof, or such part thereof as should re- 
main unapplied as aforesaid, unto such of his said chil- 
dren as should live to attain his, her, or their re- 
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spective age or ages of twenty-one years, share and 
2. share alike if more than one: And ii^hereas the said 
Charles Beal in and by his said will, did authorize and em- 
power his said trustees to apply the respective part or 
share of any or either of his aforesaid children, of and 
in the said residue of his estate and effects, for putting any 
or either of them, his, her, or their lawful issue out to 
business, or any suitable employ, or for setting him, her, 
or them, up m business, or advancing him, her, or 
them, respectively in any employ or otherwise, for his, 
her, or their respective advancement in the world by marry- 
ing or otherwise howsoever ; and the said testator nomi- 
nated, constituted, and appointed the said trustees, the 
said David Evans and Francis Gifford, executors of his 
said last will and testament, as in and by the same, rela- 
tion being thereunto had, what is hereinbefore in part 
S- recited will more fully and at large appear : And whereas 
the said testator died without altering or revoking 
his said will, leaving his aforesaid three children, his only 
issue him surviving (all of whom are now living) ; and 
shortly after his death the said David Evans and Francis 
Gifford proved his said will in the prerogative court of 
Canterbury, and took upon them the said executorship 

4. and trust : And whereas the said Amos Beal hath attained 
his said^ age of twenty-one years, and the said trustees 
have made up an account of and concerning the said resi- 
duary estate and effects, and all moneys received and paid 
by them, in pursuance of the said trust and executorsnip, 
whereby it appears they have advanced, paid, laid out, and 
expended, to, for, and on account of the said Amos Beal, 
the sum of 400/. ; to, for, and on account of the said Hannah 
Beal, the sum of 300/.; and to, for, and on account of the 
said Jane Beal, the sum of 250/.; and that there is now 
remaining in their hands, and on good security as placed 
out by them, the sum of 1000/. of and belonging to the 
said residuary estate and effects of the said Charles Beal : 

5. And whereas for making a just and equal division of the 
said sum of 1000/. among the aforesaid three children, pur- 
suant to the said last will and testament of the said Charles 
Beal, it is agreed to add the aforesaid three several sums 
of 400/. 300/. and 250/. to the said sum of 1000/. which 
makes the same 1950/. and then to divide the whole into 
three equal shares, and deduct out of each third part what 
has respectively been advanced, paid, laid out, and ex- 
pended, to, for, and on account of each child, whereby 
the share of the said Amos Beal therein appears to be the 
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6. sum of 2501. Now these presents witness, that as well for 
and in consideration of tne said sum of 400^. heretofore 
advanced, paid, laid out, and expended, to, for, and on 
account of the said Amos B^al, . as afpresaid, and of the 
said sum of 250/. to him in hand paid by the said David 
Evans and Francis GiiFord, at or before the execution of 

, these presents, the receipt whereof is hereby acknow- 
ledged, he the said Anios 3eal, hath remised^ released, and 
for ever discharged, and by these presents doth^ remise, re- 

, I^ase, and for ever- discharge the said David Evans and 
Francis Gifford, their executors, administrators, apd. as- 
signs, of and from all the estate, right, title, interest, pro- 
perty, claim, and demand whatsqever, both at law and 
m equity, of, him the said AoQo^^.Beal, of, in, and to the 
said residue of the estate and effects of the said Charles 
Beal deceased, by virtue of his said will or otherwise howso- 
ever ; and also, of and from all and all manner of action 
and actions^ 4Bui'ts, bills, bonds, writings, obligations, debts,, 
dues, duties^ ^reckonings, accQunts, sum and* sums of 
money, judgments, executions, extents, quarrels, contro- 
ver,sies, trespasses, damages^ and demands whatsoever, 
both at law arid in equity, or otherwise howsoever, which 
against the said David Evans and Francis ' Gifford, or 
either of ^em,' in their or either- of their own right, or as 
trustees, or executors^ constituted and appointed in and 
by the said last will and testament of the said Charles 
Beal deceased^or otherwise, he. the said Amos Beal now 
bath, or ever had, or which he, his executors, adminis- 
trators, or assigns, shall or may hereafler have, claim, 
challenge, or demand, for or by reason, or means, or on 
account thereof, or for or by reason, or means, pr :on accpunt 
of the said residuary estate and effects of the said Charles 
Beal, or for or by reason; or means, of any act, matter, or 
thing, incident or relative thereto, ^pm th^ beginning of 
th^ world t6 the day of the date hereof. (Save and ex- 
cept all such, estate, ri^t,. title, and interest, as may ac- 
crue to him the said Amos Beal< or which J^e :may at any 
tjine hereafter have, claim, challenge, or demand, of, in, 
pr unto the said residuary estate and effects of the said 
Charles Beal deceased,, or any part, or parcel thereof, 
fcopa, by, ior .on account of thedeath of botii or either of 
th^ aforesaid. Hannah and Jane Beal, wl^ich i& not in- 
tended by these presents, to be released) i In> witii^ess 
whereof the said AmPsBeal' hath hereunto set his hand 
andseal,&c.,[fl«iwNo.XI.3 . , : \ 



APP£NDIX. S95 

NUMBER XIII. 
Discharge for Legacies by Husband and Wifeir — 

To ALL TO WHOM these presents shall come^ Andrew Baker, 
of Milk-streety Cheapside, in the city of London, cordwainer, 
and Catharine his wife, send greeting. Whereas Davids 
Evans, late of Milk-street, aforesaid, Tictualler, in and by 
his last will and testanaent in writing, bearing date on or 
about the 8th day of June 1809y did give and bequeath 
unto the said Catharine, by her then name and de- 
scription of his cousin Catharine Ford, spinster, the bed 
with a mahogany four-post bedstead, bolster and pillow, 
and the mahogany chest upon drawers, together with six hair 
bottom mahogany chairs, and pillow and claw mahogany 
table board, parcel of the furniture in the' room over the 
dining-room, on the two pair of stairs in the dwelling-house 
of the said David Evans; and also did give and bequeath 
unto the said Catharine the sum of 100^., and the said David , 
Evans ^ nominated and appointed George Hand and James 
Knowel, executors of his said will, who since his death have 
duly proved the same in the prerogative court of Canter- 
bury: And whereas, since the death of the said David 
Evans, the said Catharine Ford hath intermarried with the 
aaid Andrew Baker: Now these presents witness, that 
the 'said Andrew Baker and Catharine his wife, dio hereby 
acknowledge to have received oi and from the said George 
.Hand and James Elnowel, the aforesaid bed, four-post bed- 
stead, bolster and pillow, the mahogany chest upon drawers, 
the six mahogany chairs, and table board, and also the ssid 
Sum of 100^. so given and bequeathed to the said Catharine, 
io and by the said last wiU ana testament of the said David 
Evans as aforesaid : and thereof, and of and from every part- 
thereof, do ftilly,- clearly, and absolutely acquit, release, and 
for ever .discharge, the. said George Hand and James - 
Knowel, their executors, administrators, and assigns, and. 
also the estate and effects of the said testator, and every 
part.theneof; J And,, in. consideration therek^, they the said 

s "Where -anylegacy is given to a womaii who marries before the same 
is paid <fr de^vjeredioJiery the husband should icon in the- discbarge* j So. 
likewise if ^ l^acy be given to a woman dtinng her marriage, unless in 
either of those cases it should appear clear by the will that the hudyand' 
caii'iii no' wise bsve any claim thereto, or interference therewith. 
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Andrew Baker, and Catharine his wife> do for themselveSy 
their executors, administrators, and assigns, remise, and re- 
lease, unto the said George Hand, and James Knowel, their 
executors and administrators all, and all manner of action 
and actions, cause and causes of action, suits, legacies, sum 
and sums of money, judgments, executions, claims, and de- 
mands whatsoever, both at law and in equity ; which against 
the said George Hand and James Knowel, their executors or 
administrators, or the estate or effects of the said testator, 
they the said Andrew Baker, and Catharine his wife, or 
either of them, ever had, or which they, their executors, ad- 
ministrators, or assigns, can or may have, claim, challenge, 
or demand, for, or by reason or means, or on account of Uie 
said furniture, or the said sum of 100/. given and bequeathed 
to the said Catharine, in and by the said last will and testa- 
ment of the said David Evans as aforesaid. In witness 
whereof, the said Andrew Baker, and Catharine his wife, 
have hereunto set their hands and seals, &c. [as in No. XI. 
only here, bei?tg two persons to execute, there must be two seals 
to the deed ; one for the husband to write his name opposite^ 
and the other for the wifis to write her name opposite thereto^ 



NUMBER XIV. 

Release by a new Administrator on settling with and 
receiving Goods unadministered from the old. — To- 
be written on paper or parchment, stamped as fer 
any other Release. 

To ALL TO WHOM thcsc prescnts shall come, Alexander 
Ball of Great Russel-street, Bloomsbnry, in the eouaty of 
Middlesex, gentleman (administrator de bonis nan, of his late 
deceased mother Cecilia Ball,) sends greeting. Whereas 
Daniel Evans, uncle of the said Alexander Ball, did in the 
minority of the said Alexander Ball, take out letters of ad- 
ministration of the goods and chattels of the said Cecilia 
Ball deceased, for the benefit of the said Alexander Ball, 
and the other children of the said Cecilia Ball : And 
whereas the said Alexander Ball having attained the age 
of twenty-one years, the said Daniel Evans hath resigned 
up his administration so taken by him as aforesaid, and let- 
ters of administration, de bonis non, are granted to the said 
Alexander Ball of the said Cecilia Ball his mother, for him- 
self and the benefit of his sisters and brother, Frances, 
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Gtatia, and Henry Ball, children of the said Cecilia Ball de- 
ceased: And whereas the said Daniel Evans, and Alex- 
ander Ball, administrators as aforesaid, have now made up 
and adjusted all accounts, matters, and things, of and con^ 
cerning all moneys received, paid, and disbursed, by the said 
Daniel Evans as administrator as aforesaid, and all other the 
estate whatsoever of or belonging to the said Cecilia Ball 
deceased, which have been received or come to the hands or 
disposition of the said Daniel Evans ; and upon adjusting 
the said accounts there appears to be remaining in the 
hands of the said Daniel Evans the sum of 2000/. in money, 
and one bond under the hand and seal of James Knowel of 

in the penal sum of 1000/. with a condition to be void 

upon the payment of 500/. on the day therein mentioned ; 
which said sum of 2000/., together with the said bond and 
all writings and papers appertaining or belonging to the es- 
tate of the said Cecilia Bdl, the said Daniel Evans hath on 
the day of the date hereof paid and delivered up to the said 
Alexander Ball ; Now know all by these presents, that the 
said Alexander Ball doth acknowledge to have received of 
and from the said Daniel Evans, the said sum of 2000/. toge- 
ther with the said bond, and all vmtings and papers apper- 
taining or belonging to the estate of the said Cecilia Ball ; 
and thereof, and of and from every part thereof, doth fully, 
clearly, and absolutely, acquit, release, and for ever dis- 
charge the said Daniel Evans, his heirs, executors, and 
adnunistrators ; And in consideration thereof, and being sa- 
tisfied in the premises, hath^ remised, released, and for 
ever discharged, and in and by these presents doth, re- 
mise, release, and for ever discharge the said Daniel Evans, 
his heirs, executors, and administrators, of and from all reck- 
onings, accounts, sum and sums of money, by him had and 
received in pursuance of the said administration so granted 
to him as aforesaid, and of and from all other reckonings, ac- 
counts, and demands whatsoever, and all and every action 
and actions, cause and causes of action, suits, judgments, 
executions, claims and demands both at law and in equity, 
or otherwise howsoever ; which against the said Daniel Evans, 
he the said Alexander Ball now hath, or ever had, or which 
he, his executors, or administrators, shall or may have, claim, 
challenge, or demand, for or on account of any act, matter, 
or thing whatsoever, from the beginning of the world to the 
day of the date of these presents. In witness whereof the 
said Alexander Ball hath hereunto set his hand and seal, &c. 
\as in No. XL] 
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, -I 

LIST OF STAMP DUTIES. 

By the Statute 55 Geo. III. c. 184. the former Stamp Duties 
are repedled and thejbllotoing new JDitties are imposed. 

Probate of a will^'and letters 6f administration with a will 

annexed,. to be granted in England; 
Confirmation of any testament testamentary, or eik thereto, to 
be. expeded In any commissary court in Scotland^ where 
the deceased shall have died before or upon tlife 10th of 
October 1808» and subsequent to the 10th of October 1804; 
Inventpfir Ip.b^ exhibited and recbrded in any commissary 
court. m.S(;a^/an</, of the. estate and efPectSiof any person 
deceased, who shall have died after the lOtK of October 
1808^<and have left any testament or testamentary dispo- 
sition of his or her personal or moveable estate and 
effects, or any part thereof: 

I Where the estate and effects for or hi respect of which 
such probate, letters of administraitiOn,^ confirmation, 
or elk respectively, shall be granted or expeded, or 
whereof such inventory shall be exhibited and re* 
corded, exclusive qfinhat the deceased shall have been 
possessed of or entitled to as a trustee for any other 
person or persons f. and not benefieiaUyf shall be 

above the value of 20^. and under 

of the value of 100?. 

^00/. 



soo;. 

450/. 

600/. 

800/. 
1^000/. 
1,500/. 
2,000/. 
3,000/. 
4,000/. 

5,o66/. 

6,000/. 

7,000/. 

S,OdO/. 

9,000/. 
10,000/. 
12,000/. 
14,000/. 
16,000/. 
18,000/. 
20,000/. 
25,000/. 
S0,000/. 





. 


£> 


«• 


rf. 


100/. 


duty 





10 





200/. 


• 


2 








soor» 


. 


5 








450/. 


. 


8 








600/. 


.. 


11 


o 





800/. 


• 


15 








1,000/. 


- 


22 








1,500/. 


. 


SO 








2,000/. 


- 


40 








3,000/. 


- 


SO 








4,000/. 


- 


60 








i 5,000/. 


• 


80 








6,000/. 


- 


100 








7,000/. 


- 


120 








8,0Q0/. 


- 


140 


o 





9,000/. 


- 


160 


o 





10,000/. 


- 


180 


c 





12,000/. 


■■ 


200 








14,000/. 


- 


220 








16,000/. 


• 


250 








18,000/. 


- 


280 








20,000/. 


•K 


310 


o 





25,000/. 


«■ 


350 








30,000/. 


- 


400 








35,000/. 


- 


450 
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Fft)bate, &c. — conllfti^d. 



of the value of 



o 



35,000?. 
40,000?. 
45,000^. 
50,000?. 
60,000?. 
70,000?. 
80,000?. 
90,000?. 
100,000?. 

lao^ooo?. 

140,000?. 
IGOfiQOl. 
180,000?. 
200,0002. 
S50,000£. 
300,0001. 
350,000?. 
400,000?. 
500,000?. 
600,000?. 
700,000?. 

80o,xxxy. 

900,000?^ 
1,000,000?. 



and under 40,000?. 

45,000?. 

50,000?. 

60^000?. 

70,000?. 

80,000?. 

- 90,000?. 

100,000?. 

120,000?. 

140,000?. 

160,000?. 

180,000?. 

200,000?. 

250,000?. 

- 300,000?. 

350,000?. 

400,0002. 

SOOfiOOl. 

600,000?. 

700,000?. 

- 800,000?. 

900,000?. 

hOOOfiOOl, 

and upwards 



duty 



£ 

525 

600 

675 

-750- 

900 

1,050 

1,200 

1,350 

1,500 

4,800 

2,100 

2,400 

2,700 

3,000 

3,750 

4,500 

6,000 

7,500 
9,000 
10,500 
12,000 
13,500 
15,000 
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O 

o 
o 
o 



o 
o 





o 



o 





o 
o 



o 




o 
o 



o 
o 
o 
o 
o 
o 
o 
o 



o 
o 
o 



o 
o 
o 
o 




o 




o 



Letters of administration, without a will annexed, to be 

granted in £n^n(/; •■ 

Confirmation of any testament dative, to be expeded in any 
commissary court in Scotland, where the deceased shall 
^avje died before or upon the 10th of October 1808, 
and subsequent to the 10th of October 1804 ; 
Intentory to be exhibited and recorded in any commissary 
court in Scotland^ of the estate and efiects of any per- 
koTi deceased, who shall have died after the 10th of 
October 1808, without leaving any testament or testa- 
mentary diH)osition of his or her personal or moveable 
* estate or CTOCts, or any part thereof; 
. Where the estate and effects for Of* in respect of which 
such letters of administration- or confirmation re- 
' s^ectively shall be eranted or expeded, or whereof 
/, ^ufih inventory shall be exhibited and recorded, 
$xdusive of ivhat the deceased sHM haxte been- possessed 
of or entitled to as a tmsieefor any other person or 
persons^ find not beneficialli/y shall be 



above the value of 
of the value of 



20?. and under 50?. 

50?. 100?. 

100?. 200?. 

200?. 300/. 

300?. — . 450?. 



duty 



£. 


s. 


d. 





10 





1 








3 








8 








II 
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etters of Administration, &c. — continued, 
of the the valae of 45(H, and under 
6O0L 



800i, 

1,0(XV. — ^ 

1,500/. 

2,0(X». 

3,0001. 

4,000/. 

SfiOOL 

6,000/. 

7,000/. 

8,000/. 

9,000/. 

10,0002: 

12,000/. 

14,000/. 

16,000/. 

18,000/. 

20,000/. 

25,000/. 

30,000/. — ^ 

85,000/. 

40,000/. 

45,000/. 

50,000/. 

60,0001. 

70,000/. 

80,000/. — — 

90,000/. 

100,000/. 

120,000/. 

140,000/. 

160,000/. 

180,000/. 

200,000/. 

250,000/. 

300,000/. 

350,000/. — -. 

400,000/. 

500,000/. 

600,000/. 

700,000/. 

800,000/. 

900,000/. 

1,000,000/. and upwards 



600/. 

800/. 

1)000/. 

1»500/. 

2,000/. 

3,000/. 

4,000/. 

5,000/. 

.6,000/. 

7,000/. 

8,000/. 

9,000/. 

10,000/. 

12,000/. 

14,000/. 

16,000/. 

18,000/. 

20,000/. 

25,000/. 

30,000/. 

35,000/. 

40,000/. 

45,000/. 

50,000/. 

60,000/. 

70,000/. 

80,000/. 

90,000/. 

100,000/. 

120,000/. 

140,000/. 

160,000/. 

180,000/. 

200,000/. 

250,000/. 

300,000/. 

350,000/. 

400,000/. 

500,000/. 

600,000/. 

700,000/. 

800,000/. 

900,000/. 

1,000,000/. 
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300 

330. 

375 

420 

465 
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600 
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785 
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1,010 

1,125 

1,350 

1,575 

1,800 

2,025 

2,250 

2,700 

3,150 

3,600 

4,050 

4,500 

5,620 

6,750 

7,875 

9,000 

11,250 

13,500 

15,750 

18,000 

20,250 

22,500 
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Exemptions from all Stamp Duties. - 

Probate of mil, letters of administration , cortfirmation of 
testament, dnd eik thereto, and inventory of the effects of 
any common seaman, marine, or soldier, ijoho shaUhe slain 
or die in . the service of His Majesty, his heirs or 
successors: 
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AddHional inventory to be exhibited and recorded in any 
commissary court in Scotland; tohere the same shall not 
be liable to a duty of greater amount than the duty already 
paid upon any former inventory exhibited and recorded of 
the estate and effects of the same person. 

[LEGACIES AND SUCCESSIONS TO PERSONAL OR 
MOVEABLE ESTATE UPON INTESTACY. 

I. Where ' the Testator^ Testatrix^ or Intestate died btfore 

or upon the 5th of April 1805. 

For every legacy, specific or pecuniary, or of any other 
description, of the amount or value of 20/. or upwards, 
given by any will or testamentary instrument of any 
person who aied before or upon the 5th of April 1805, 
out of his or her personal or moveable estate, and which 
shall be paid, delivered, retained, satisfied, or discharged, 
afler the ^Ist of August 1815. 

Also for the clear residue (when devolving to one person), 
and for every share of the clear residue (when devolving 
to two or more persons), of the personal or moveable 
estate of any person who died before or upon the 5th of 
April 1805 (afler deducting debts, funeral expences, 
legacies^ and other charges first payable thereout), whether 
the title to such residue, or any share thereof, shall accrue 
by virtue of any testamentary disposition, or upon a 
partial or total intestacy ; where such residue, or share 
of residue, shall be of the amount or value of 20^. or 
upwards, and where the shall be paid, delivered, re- 
tained, satisfied, or discharged, afler the 31st of August 
1815. 

Where any such legacy, or residue, or share of such residue, 
shall have been given, or have devolved, to or for the 
benefit of a brother or sister of the deceased, or any 
descendant of a brother or sister of the deceased; a duty at 
and after the rate of 2/. 10«. per centum on the amount or 
value thereof. 

Where any such legacy, or residue, or share of such residue, 
shall liave been given, or have devolved, to or for the 
benefit of a brother or sister of the father or mother of the 
deceased, or any descendant of a brother or sister of the 
father or mother of the deceased; a duty at and afler the 
rate of 4Z. per centum on the amount or value thereof. 

Where any such legacy, or residue, or share of such residue, 
sh{dl have been given, or have devolved, to or for the 
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benefit of a brother or sister of a grandfather or grand' 
mother of the deceased, or any descendant of a brother or 
sister of a grandfather or grandmother of the deceased; 
a duty at and after the rate of Si. per centum on the 
amount or value thereof. 
And where any such legacy, or residue, or share of such 
* residue, shall have been given, or have devolved, to or for 
the benefit of any person, in any other degree qf collateral 
consanguinity to the deceased than is above described, or 
•to or &t the benefit of any stranger in blood to the de^ 
ceased ; a duty at and after the rate of 8/. per centum on 
the amount or value thereof. 



U. Where the Testator f Testatrix^ or Intestate^ shall have died 

after the 5th of April 1805. 

For every legacy, specific or pecuniary, or <>f any other 
description, of the amount or value of 20^ 'br upwards, 
given by any will or testamentaiy instrument of any 
person, who shall have died after the 5th of April 1805, 
either out of his or her personal or moveable estate, or out 
of or charged upon his or her real or heritable estate, or 
out of any monies to arise by the sale, mortgage, or 
other disposition of his or her real or heritable esti^e, or 
any part thereof, and which shall be paid, delivered, re- 
tamed, satisfied, or discharged after the 81st of August 
1815. 

Also, for the clear residue (when devolving to one person), 
and for every share of the clear residue (when devolving 
to two or more persons), of the personal or moveable 
estate of any person, who shall have died after the 5th of 
April 1805, (after deducting debts, funeral expences, 
legacies, and other charges first payable thereout < ) whether 
the title to such residue, or any share thereof, shall accrue 
by virtue of any testamentary disposition, or upon a 
partial or total intestacy ; where such residue, or share of 
residue, shall be of the amount or value of 20A or up- 
wards, and where the same shall be paid, delivered, 
retained, satisfied, or discharged after the 31st of August 

^ 1815. 

'And also for the clear residue (when given to one person), 
and for every share of the clear residue (when given to two 
or more persons), of the monies to arise from the iE»le, 
mortgage, or other disposition, of any real or heritable 
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estate directed to be sold, mortgaged, or otherwise dis- 
posed off by any will or testamentary instrument of any 
person, who shall hate died after the 5th of April 1805 
(aft^r deducting debts, funeral expences, legacies, and 
other charges first made payable thereout, if any), where 
- such residue, or share of residue, shall amount to 20/. or 
upwards, and where the same shall be paid, retained, or 
discharged after the 31st of August 1815. 

Where any such legacy or residue, or any share of such 
residue, shall have been given, or have devolved, to or 
for the benefit of a child of the deceased, or any descendant 
of a child of the deceased, or to or for the benefit of the 
father or mother, or any lineal ancestor of the deceased; 
a duty at and after the rate of 1/. per centum on the 
amount or value thereof. 

Where any such legacy, or residue^ or any share of such 
residue, shall have been given, qr have devolved, to or for 
the benefit of a brother or sister of the deceased, or any 
^descendant of a brother or sister qfthe deceased; a duty at 
and after the rate of 3/. per centum on the amount or 
value thereof. 

Where any such legacy, or residue, or any share \>f such 
residue^ shall have been given, or have devolved, to or for 
the benefit of a brother or sister of the father or mother of 
the deceased, or any descendant ^a brother or sister of the 
father or mother of the deceased; a duty at and after 
the rate of 51* per centum on the amount or values 
thereof* 

Where any such legacy, or residue, or any share of such 
residue, shall have been given, or have devolved, to or for 
the benefit of a brother or sister of a grandfather or 
grandmother of tlie deceased, or any descendant of a 
brother or sister of a grandfather or grandmother of the 
deceased; a duty at and ah&r the rate of 61. per centum, 

. on the amount or value thereof. 

And where any such legacy, or residue, or any share of such 
residue, shall have been given, or have devolved, to or for 
the benefit of any person, in any other degree of collateral 
consanguinity to the deceased than is above described, or 
to or for the benefit of any stranger in blood to the 
deceased; a duty ^t and after the rate of 10^. per centum 
on the amount or value thereof. 

And all gifts of annuities, or by way of annuity, or of any 
other partial benefit or interest, out of any such estate or 

D D 2 
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^ects as aforesaid, shall be deemed legacies within the 
intent and meaning of this schedule. 
And where any legatee shall take two or more distinct le- 
gacies or benefits, under any will or testamentary instru- 
ment, which shall together be of the amount or value of 
20/. each shall be <;harged with duty, though each or either 
may be separately under that amount or value. 

Exemptions. 

Legacies and residues^ or shares ofrestdue^ qfnnysuch estate 
or effects as aforesaid^ given or devolving to or for the 
benefit of the husband or noife of the deceased^ m to or for 
the benefU of any of the Royal Family, 

And all legacies ^htch voere exempted from duty btf the act 
passed in 39 Geo, 3. c. 73«, for exempting certain specific 
iegades given to bodies corporate, or other public oodteSf- 
Ji-om the payment of duty. 



By sect. 2. it is enacted, that there shall be raised, levied, 
and paid unto and for the use of His Majesty, his heirs 
and successors, in and throughout the whole of Great Bri- 
tain, for and m respect of the several instruments, mat- 
ters, and things mentioned and described in the schedule 
hereunto annexed (except those standing under the head of 
exemptions), or for or in respect of the vellum, parchment, 
or paper, upon which such instruments, matters, and things, 
or any of them, shall be written or printed, the several 
duties or «ums of money set down in figures against the 
same respectively, or otherwise specified and set forth in 
the same schedule ; and that the yearly per centage duty 
on insurances from loss by fire therein mentioned, shal] 
commence and take place from and afler the 28th of 
September 1815 ; and that all tiie other duties therein men- 
tioned, shaH commence and take place from and after the 
31st of August 1815 ; and that the said schedule, and all the 
provisions, regulations, and directions therein contained,- 
with respect to the said duties, and the instruments, matters, 
and things charged therewith, shall be deemed and taken to 
be part of this act, and shall be read and construed as if the 
same had been inserted herein at this place, and shall be 
applied, observed, and put in execution accordingly. 

By sect. 37. it is enacted, that from and after the 31st 
of August 1815, if any person shall take possession of, 
and in any manner administer, any part of the ^personal 
estate and efifects of any person deceased, without obtaining 



probate of die wiH cr lettea of adnunistnitioii of the estate 
and effects of the deceased, within sul calendar months after 
his or her decease, or witlan two calendar months aftar the 
terminaticm of any suit or dispute respecting the will or the 
ri^t to letters of administration, if there shall be any sudi, 
which shall not be ended within four calaadar months after 
the death of the dec e as e d ; eyery person so offimdinff shall 
fturfeit the sum of lOQL, and also a nirther sum, at and after 
the rate of lQLpercetUm» on the amount of the stamp duty 
payable on the probate of the will or letters of administration 
of the estate and efiects of the deceaseds 

Sect. S& That from and after the expiration of three 
calendar months firom the passing of this act, no ecclesias- 
tical court or person shall grant probate of the will or letters 
of administration of the estate and effiscts of any person 
deceased,, without first requiring and receiving ttom the per* 
son or persons i^>plying for the probate or letters of admmis*- 
tration, or from some other competent person or persons, an 
affidavit, or solemn affirmation m the case of Quakers, that 
the estate and effects of the deceased, for or in respect of 
which the probate or letters of administration is or are ta 
be granted, exclusive of what the deceased shall have been 
possessed of or entitled to as a trustee for any other person 
or persons, and not beneficially, but including the lease* 
hold estates for years of the deceased, whether absolute or 
determinable on lives, if any, and without deducting any 
thing on account of the debts due and owing from the de- 
ceased, are under the value of a certain sum to be therein 
specified, to the best of the deponent's or affirmant's know- 
ledge, information, and belief, m order that the proper and 
full stamp duty may be paid on such probate or letters of 
administration; which affidavit or affirmation shall be made 
before the surrogate or other person who shall administer 
the usual oath for the due administration of the estate and 
effects of the deceased. 

Sect. 39. That every such affidayit or affirmation shall be 
exempt from stamp duty, and shall be transmitted to the 
said commissioners of stamps, together with the copv of the 
will, or extract, or account of the letters of administration 
to which it shall relate, by the registrar, or other officer of 
the court, whose duty it shall be to transmit copies of wills, 
and extracts or accounts of letters of administrationi to 
the said commissioners, for the better collection of the 
duties on legacies and successions to personal estato upon 
intestacy ; and if any registrar or other officeri whose auty 
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it shall 4^} thall neglect to transmit such affidavit or affirm- 
ation to the said commissioners of stamps, as hereby 
directed, every person so offending shall forfeit the sum of 

Sect, 40. That from and after the passing of this act, 
where any person, on applying for the probate of a will or 
letters of administration, shall have estimated the estate and 
effects of the deceased to be of greater value than the same 
shall have afterwards proved to be, and shall in consequence- 
have paid too high a stamp duty thereon, if such person 
shall produce the probate or letters of administration to the 
said commissioners of stamps, within six calendar months 
after the true value of the estate and offsets shall have beei» 
ascertained, and it shall be discovered that too high a duty 
was first paid on the probate or letters of administration, 
and shall deliver to them a particular inventory and account, 
and valuation of the estate and effects of the deceased, veri- 
fied by an affidavit, or sdemn affirmation in the case of 
Quakers; and if it should thereupon satisfactorily appear U> 
the said commissioners that a greater stamp duty was paid 
on the probate or letters of administration than the law 
required, it shall be lawful for the said commissioners to 
cancel and expunge the stamp on the probate or letters of 
administration, and to substitute another stamp for denoting 
the duty which ought to have been paid thereon, and to 
make an allowance for the difierence between them, as lOt 
the cases of spoiled stamps^ or if the difference be consider-^ 
able, to re^y the same in money, at the discretion of the 
said commissioners. 

Sect. 41. That from and after the passing of this act, 
where any person, on applying for the probate of a will or 
letters of administration, shall have estimated the estate and 
effects of the deceased to be of less value than the same 
sliall hav^ afterwards pkvved to be, and shall in consequence 
have paid too little stamp duty thereon, it shall be lawful 
for the said commissioners of stamps, on delivery to them 
of an affidavit or solemn affirmation of the value of the estate 
and effects of the deceased, to cause the probate or letters 
of administration to be duly stamped, on payment df the 
full duty which ought to have been originaAy paid thereon 
in respect of such value, and of the further sum or penalty 
payable by law for stamping deeds after the execution there- 
of, witliout any deduction or allowance of the stamp duty 
originally paid on such probate or lettens of administration : 
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protided alwayb^ that if the applicatton shidl be made within 
six caliradar monthf after the true value of the estate and 
effects shall be ascertained, and it shall be discovered that, 
too little duty was at first paid on the probate or letters of 
administration^ and if it shall appear by affidavit or solemn, 
affirmation, to the satisfaction of the said commissioners, 
that sudi duty was paid in consequence of any mistake or 
raiBiq[>pcehen8ion, or of its not being known at the time that 
some particular part of the estate and effects belonged to 
the deceased, and without any intention of fraud, or to 
delay the payment of the full and proper duty, then it shall 
be lawful for the said conmiissioners to remit the before- 
mentioned penalty,, and to cause the probate or letters of 
administration to be duly stamped, on payment only of the 
sum which shall be wanting to make up the duty which 
ought to hare been at first paid thereon. 

Sect» 42. That In cases of letters of administration on; 
which too little stamp duty shall have been paid at first, the. 
said commissioners of stamps shall not cause the same to be 
duly stamped in the manner aforesaid, until the adminis* 
trator shall have given such security to the ecclesiastical 
court or wdinary by whom the letters of administration 
shall have been i^ranted, as ought by law to have been 
given on the granUng thereof, in case the full value of the. 
estate and effects of the deceased had been then ascertained^ 
and also that the said commissioners of stamps shall yearly 
or oftener transmit an account of the probates and letters of 
administration, upon which the stamps shall have been rec* 
tified in pursuance of this act, to Uie several ecclesiastical 
courts by which the same shall have been granted, together 
with the value of the estate and effects of the deceased, upon 
which such rectification shall have proceeded* 

Sect. 4S. That where too little duty shall have been paid 
on any probate or letters of administration, in conseouence 
of any mistake or misapprehension, or of its not being known 
at the time that some particular part of the estate and effects 
belonged to the deceased^ if any executor or administrator 
acting under such probate or letters of administration stuiU 
not, within six calendar mcmths after the passing of this act, 
or after the discovery of the mistake or misapprehension, or 
<^ any estate or efiects not known at the time to have ber 
longed to the deceased, i^yply to the said commissioners of 
stamps, and pay what shall be wanting to make up the duty 
which ought to have been paid, at fin^ on such probate or 
letters of administration, he or she shall forfeit the sum of 
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1001.9 and also a further sum, at and after the rate of l(tf. 
per centum on the amount of the sum wanting to make up 
the proper duty. 

Sect. 44. That from and after the expiration of three 
calendar months from the passing of this act, it shall not 
be lawful for any ecclesiastical court or person to call in 
and revoke, or to accept the surrender of any probate or 
letters of administration, on the ground only of too high or 
too low a stamp duty having been paid thereon, as hereto- 
fore hath been practised ; and if any ecclesiastical court or 
person shall so do, the commissioners of stamps shall not 
make any allowance whatever for the stamp duty on the 
probate or letters of administration which shall be so 
annulled* 

Sect. 45. And whereas it has happened in the case of 
letters of administration on which the proper stamp dnty hath 
not been paid at first, that certain debts, chattels real or other 
effects, due or belonging to the deceased, have been found 
to be of such great value, that the administrator hath not 
been possessed of money sufficient either of his own or of 
the deceased to pay the requisite stamp duty, in order to 
render such letters of administration available for the reco- 
very thereof by law: and whereas the like may occur 
again, and it may also happen that executors or persons 
entitled to take out letters of administration may, before 
obtaining probate of the will or letters of administration of 
the estate and effects of the deceased, find some considerable 
part or parts of the estate and effects of the deceased so 
circumstanced as not to be immediately got possession of, 
and may not have money sufficient either of their own or of 
the deceased to pay the stamp duty on the probate or letters 
of administration which it shall be necessary to obtain ; it is 
enacted, that from and after the passing of this act, it shall 
be lawful for the said commissioners of stamps, on satisfac- 
tory proof of the fkcts by affidavit or solemn affirmation, in 
any such case as aforesaid which may appear to them to 
re(}uire relief, to cause the probate or letters of administra- 
tion to be duly stamped, for denoting the duty payable or 
which ought originally to have been paid thereon, and to 
give credit for the duty, either upon payment of the before- 
mentioned penalty, or without, in cases of probates or letters 
of administration already obtained, and upon which too little 
duty shall have been paid, and either with or without allow- 
ance of the stamp duty already paid thereon, as the case 
may require, under the provisions of this act; provided in 
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all sach cases of credit that security be first given by the 
execators or administrators, together with two or more suf- 
ficient sureties to be approved of by the said commissioners^ 
by a bond to his majesty, his heirs, or successors, in double 
the amount of the duty, for the due and full payment of the 
sum for which credit shall be given, withm six calendar 
months, or any less period, and of die interest for the same, 
at the rate of lOl^per cent, per annutn^ from the expirati<m 
of such period until payment thereof, in case of any default 
of payment at the time appointed ; and such probate or let- 
ters of administration being duly stamped m the manner 
aforesaid, shall be as valid and available as if the proper 
duty had been at first paid thereon, and the same had been 
stamped accordingly. 

Sect. 46. Provided, that if at the expiration of the time 
to be allowed for the payment of the duty on such probate 
or letters of administration, it shall appear to the satisfaction 
of the said commissioners, that the executor or administrator 
to whom such credit shall be given as aforesaid, shall not 
have recovered effects of Jthe deceased to an amount suffi- 
cient for the payment of the duty, it shall be lawful for the 
snid commissioners to give such further time for the pay- 
ment thereof, and upon such terms and conditions as they 
shall think expedient. 

Sect. 47. Provided also, that the probate or letters of 
administration so to be stamped on credit as aforesaid, shall 
be deposited with the said commissioners of stamps, and 
shall not be delivered up to the executor or administrator 
until payment of the duty, together with such interest as 
aforesaid, if any shall become due; but the same shall 
nevertheless be produced in evidence by some officer of the 
commissioners of stamps, at the expence of the executor or 
administrator, as occasion shall require. 

Sect. 48. That the duty for which credit shall be given 
as aforesaid, shall be a debt to his majesty, his heirs, or 
successors, from the personal estate of the deceased, and 
shall be paid in preference to and before any other debt 
whatsoever due from the same estate ; and if any executor 
or administrator of the estate of the deceased shall pay any 
other debt in preference thereto, he or she shall not only be 
charged with and be liable to pay the duty out of his or her 
own estate, but shall also forfeit the sum of 500^. 

Sect. 49. That if before pajrment of the duty for which 
credit shall be given in any such case as aforesaid, it shall 
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become necessary to take out letterfii of administration de 
bonis non of the deceased, it shall also be lawful for the 
said commissioners to cause such letters of administration 
de bonis non, to be duly stamped with the particular stamp 
provided to be used on letters of administration of that 
kind, for denoting the payment of the duty in respect of the 
effects of the deceased^ on some prior probate or letters of 
administration of the same effects, m sucn and the same man^* 
ner as if the duty had been actually paid, upon having the 
letters of administration de bonis non deposited with the said 
commissioners, and upcm liaving such further security for 
the payment of the duty as they shall think expedient ; and 
such letters of administration shall be as valid and available 
as if the duty for which credit shall be given had been paid.: 
Sect. 50. In regard to probate of wills and letters of ad- 
ministration, that where any part of the personal estate: 
which the deceased was possessed of or entitled to, shall be- 
alleged to have been trust property, if the person or persons 
who shall be required to make any affidavit or affirmation 
relating thereto, conformably to the provisions of the said 
act of & G. S., shall reside out of England, such affidavit or 
affirmation shall and may be made before any person duly 
commissioned to take affidavits by the Court of Session or 
Court of Exchequer in Scotland, or before one of His 
Majesty's justices of the peace in Scotland, or before a mas- 
ter in chancery ordinary or extraordinary in Ireland, or 
before any judge or civil magistrate of any other country or 
place where the party or parties shall happen to reside ; and 
every such affidavit or affirmation shall be as effectual as if 
the same had been made before a master in chancery in 
England, pursuant to the directions of the said last-mentioned 
act. 

Sect. 51. Provided, that where it shall be proved by 
oath or proper vouchers to the satisfaction of the said com- 
missioners of stamps, that an executor or administrator hath 
Eaid debts due and owing from the deceased, and payable 
y law out of his or her personal or moveable estate, to such 
an amount as being deducted from the amount or value of 
the estate and effects of the deceased, for or in respect of 
which a probate or letters of administration, or a compensa* 
tion of a testament, testamentary or dative, shall have been 
granted after 31st August 1815, or which shall be included 
m any inventory exhibited and recorded in a commissary 
court in iScotland as the law requires, after that day, shall 
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reduce the same to a sum, which, if it had been the whoie 
gross amount or value of such estate and effects, would have 
occasioned a less stamp duty to be paid on such probate or 
letters of administration, or confirmation, or inventory, than 
shall have been actually paid thereon under and by virtue of 
this act, it shall be lawful for the said commissioners to re- 
turn the difference, provided the same shall be claimed 
within three years after the date of such probate or letters 
of administration or confirmation, or the recording of such 
confirmation as aforesaid ; but where by reason of any pro- 
ceeding at law or in equity, the debts due from the deceased 
shall not have been ascertained and paid, or the effects of 
the deceased shall not have been recovered and made avail- 
able, and in consequence thereof the executor or adminis- 
trator shall be prevented from claiming such return of duty 
as aforesaid within the said term of three years, it shall be 
lawful for the commissioners of the treasury to allow such 
further time for making the claim, as may appear to them 
to be reasonable under the circumstances of the case. 

By sect. 8« it is enacted, that the powers and provisions 
of former acts shall be put in execution, with regard to the 
duties under this act. It is therefore necessary to recur to 
the statutes 36 Geo. 3. 45 Geo. S. and 48 Geo. S. 

By the stat. 36 Geo. 3. c. 52. sect. 7.y it is enacted, thai 
any gifl by will, to be satisfied out of the personal estate of 
the testator, or out of any persmial estate which he shall 
have power to dispose of, shidl be deemed a legacy, whether 
given by way of annuity or in any other form, and whether 
charged only on personal estate, or also on real estate ; ex- 
cept so far as it shall be paid out of real estate, in a diMi 
execution of the will ; and every d(mation mortis causa, sbdl 
be denned a legacy. » 

Sect. 8. That the value of any legacy given by way of 
annuity, whether payable annually or otjierwise, for any life 
or lives, or for years determinable on anv life or lives, or for 
years or other period of time, shall be charged according to 
tables in the schedule annexed to that act; and the duty' 
shidl be paid by four equal payments, the first <»f which pay- 
ments shall be made before or on completing the payment 
of the first year's annuity, and the tluree others of such pay** 
ments of duty shall be made in like manner successively, 
before or on completing the respective payments of the 
three succeeding years' annuity respectively ; and the value 
of such annuity, if determinable upon any contingency be- 
sides the death of any person, shall be calculated without 
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regard to such contingency : provided, that if such annuity 
determine by death before four years' payment ^all become 
due, then the duty shall be payable in proportion only to s<> 
many of the payments as actually became due ; and m case 
such annuity shall determine upon any other contingency,, 
then not only all payments of duty which would otherwise 
become due shall cease, but the person who shall have paid 
any duties which shall have previously become due, may ob- 
tain a return of so much duty as will reduce the same to the 
like duty as would have been payable for such annuity, cal- 
culated according to the term for which the same shall have 
endured; which abatement the commissioners shall settle 
according to the tables in the schedule. 

Sect. 9. That the value of any annuity payable out of 
any legacy, shall be calculated, and the duty charged there- 
on, in the same manner as directed with respect to other 
annuities ; and the duty on the legacy, if any duty shall be 
payable for it, shall be calculated on tne value of such legacy,, 
after deducting the value of such annuity ; and the duty for 
such annuity shall be paid b^ the person entitled to the 
legacy, subject to the like proviso in case such annuity shall 
determine before four years' payment shall become due ; 
and the payment which shall be made for such duty shall 
be retained out of the fiirst four years' payments of such an- 
nuity, if so many shall become due, or out of so many of 
such payments as shall become due by equal portions. 

Sect. 10. That the duty upon any. legacy given to pur- 
chase an annuity of a certain amount^ diali be calculated 
upon the sum necessary to purchase such annuity according 
to the tables before-mentioned, and sh^l be deducted from 
such sum, and paid as in the case of other pecuniary lega- 
cies ; and the annuity to be purchased .shall be reduced in 
proportion to the duty payable thereon. 

Sect. 11. That if any benefit shall be given in such terms 
that the amount or value can only be ascertained from time 
to time by the actual application of the fund; or if the 
amount or value of any benefit cannot, by reason of the form 
and manner of the giix, be so ascertained that the duty can 
be charged thereon under any other of the directions herein 
contained ; then such duty shall be charged upon the sums 
or effects which shall be applied from time to time for tlie 
purposes directed, as separate and distinct legacies, and shall 
be paid out of the fund applicable for such purposes, or 
charged with answering the same. 



L 



Sect. 12. That the dut^ on a legacy or residue to be en-* 
joyed by different persons m succession, who shall be charge- 
able with the duties at the same rate, shall be paid as in the 
case of a legacy to one person ; and where any legacy given, 
so that the same shall be enjoyed by different persons 
in succession, some or one of whom shall be chargeable 
with no duty, or some of whom shall be chargeable with dif- 
ferent rates of duty, so that one rate of duty cannot be imme- 
diately charged, all persons who shall be entitled for life only 
or any other temporary interest, shall be chargeable with 
the duty in respect of such bequest, in the same manner as 
if the annual produce thereof had been given by way of 
annuity ; and such persons respectively shsdl be so charge- 
able with such duty, and the same shall be payable when they 
shall respectively become entitled to and begin to receive 
such produce, and shall be paid by equal portions during 
the term of four years, if they shall so long continue to re- 
ceive such produce ; and all persons who shall become abso- 
lutely entitled to such legacy so to be enjoyed in succession, 
shall]! when they begin to enjoy the benefit thereof, pay the 
duty for the same, or such part thereof of which the benefit 
shall be so enjoyed, in the same manner as if the same had 
come to them immediately. 

Sect. 13. That the duty on any legacy or residue to be 
erijoyed by different persons in succession, upon whom the 
duty shall be chargeable at the same rate, shall be deducted 
and paid by the executor or administrator, upon payment of 
such legacy or residue, to any trustee ; and if the same 
shall not be paid to any trustee, such duty shall be paid 
ouft of the capital of the property so given, upon receipt, by 
any of the persons so intitled in succession, of any produce 
of such capital, or any part thereof, according to the amount 
of the capital of which such produce shall be so received ; 
and where the duty shall be chargeable at different rates, 
the executor or administrator shall be chargeable with such 
duties in succession, in the same manner as in case of im- 
mediate bequest ; unless the property bequeathed shall have 
been vested in trustees, in which case such trustees shall be 
chargeable with the duties as if they were executors or ad- 
ministrators ; and where any partial interest shall be given, 
or shall arise out of any such property so to be enjoyed in 
succession, and such partial mterest shall be paid by the 
person enjoying such property, such person shall be charge- 
able with the duties for such partial interest, and shall retain 
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and pay the same as if he were executor; and shall foe 
debtor to the king for it as executor. 

Sect. 14«. That no duty shall be paid on plate, furniture, 
or other things, not yielding any income, and given to per- 
sons in succession, till the same shall be actually sold, or shall 
coibe to any person having power to sell, or having an abso- 
lute interest therein, and shall be then charged on that per- 
son only, and not on the executor by reason of bis having 
assented to such bequest. 

Sect. 15. That where different persons shall become enti- 
tled to a legacy in succession, the duty shall be charged 
thereon, as given to be enjoyed in succession, whether the 
person entitled thereto shall ^e the same under a will, or 
as entitled by intestacy. 

Sect. 16. That where any legacy shall be given to persons 
in joint tenancy, some or one of whom shall be chargeable 
with any duty, and some or one of whom shall not be so 
chargeable, the persons chargeable shall pay sudi duty ia 
proportion to their interest ; and if any persons chargeable 
shall become entitled by survivorship, or by severance, to 
any larger interest in the property bequeathed, such persons 
shall be charged with the same duty as if the property to 
which such joint-tenants shall so become entitled had been 
originally given to such persons only. 

Sect. 17* That when any legacy shall be given, subject to> 
any contingency whereupon the same may go to some other 
person, such bequest (unless chargeable as an annuity) shalL 
be charged with duty as an absolute bequest, and such doty 
shall be paid out of the capital of such legacy, notwithstand- 
ing the same may, upon such contingency, go to some per- 
son not chargeable with the same, or with any duty ; and if 
such contingency shall afterwards happen, and the property 
SO bequeathed shall thereupon go in such manner that the 
same, if taken immediately afler the death of the testator,, 
under the same title would have been chargeable with a 
higher rate of duty than the duty so paid, the person be-, 
coming entitled thereto, shall be charged with and shall pay 
the difference between the duty so paid, and such higher 
rate <^ duty. 

Sect. 18. That where any legacy shall be subjected to aiiy 
power of afmointment for thebenefit of any persons specially 
named as objects of such power, such property shidl be 
charged with duty as property given in succession; and 
^1 persons shall be charged in respect of their several io- 
terestSy whether previous or subject to, or under or in de- 
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fault of sach appointment ; and where any property shaH 
be given for any limited interest, and an absolute power of 
appointment shall also be given to any person to whom the 
property would not belong in default of such appointment, 
such property, upon the execution of such power, shall be 
charged with the same duty as if the same property had 
been immediately given to the person executing such powei;, 
after allowing any duty before paid in respect thereof; and 
where property snail be given with any such general power 
of appointment, which property in default of appointment 
will belong to the person to whom such power shall be 
given, such property shall be charged with, and shall pay 
uie duty by this act imposed, in the same manner as if such 
property had been given to such person absolutely in the 
first instance, without such power of appointment. 

Sect. 19. That money or personal estate, directed to be 
applied in the purchase of real estate, shall pay duty as per- 
sonal estate ; unless the same shall be given to be enjoyed 
in succession, and then each person entitled thereto in sue* 
cession, shall pay duty for the same in the same manner as 
if the same had not been directed to be applied in the pur- 
chase of real estate, unless the same shall have been 
actually applied in the purchase of real estate before such 
duty accrued ; provided, that in case before the same shall 
foe so applied, any person shall become entitled to an 
estate of inheritance in possession in the real estate to 
be purchased therewith, the same duty shall be paid 
thereon as would have been payable on general personal 
estate* 

Sect. 20. That estates pur outer viey applicable by law as 
personal estate, shall be charged with the duties as personal 
estate. 

Sect. 21. That money given by will to pay the legacy 
duty shall not be charged with the duty. 

Sect. 22. That where specific legacies, and the residue 
oP personal estate, shall consist of property not reduced into 
money, the executor or administrator may set a value 
thereon, and ofier to pay the duty according to such value ; 
or may require the commissioners to appoint a perison to set 
such value, at the expence of the person or persons by 
whom such duty ought to be paid ; and the commissioners 
may accept the duty offered to be paid ; bpt if the commis- 
sioners i^all not be satisfied with the vaiue so set, on which 
the duty shall be so offered, they may appoint a person to 
B;pftmef and may assess the duty payable in respect thereof, 
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and require the same td be paid ; but the partic^s may caua6 
that appraisement to be reviewed by the commissioners of 
the land-tax for the district where such effects shall be, 
at their next meeting, if fourteen days shall have intervened, 
and if not, then at the next succeeding meeting of the said 
commissioners, of which appeal six days' notice shall be 
given to the commissioners of stamps; and the commis- 
sioners of the land-tax may appoint a person to appraise 
such e£Pects, and hear such appeal, and their judgment shall 
be final ; and if the valuation of the commissioners of stamps 
shall not be appealed from within the time aforesaid, or 
shall be affirmed upon appeal, the duty shall be paid accord- 
ing to such valuation ; and if any variation shall be made on 
such appeal, the duty shall be paid according to such variation; 
and if the duty assessed in manner aforesaid, shall exceed the 
duty first oTOred, the expence of such appraisement and 
other proceedings in assessing such duty shall be borne by 
the person by whom such duty shall be payable ; and if any 
dispute shall arise between any person entitled to any such 
legacy or residue, and the executor or administrator, with 
respect to the value thereof, or the duty to be paid thereon, 
the duty shall be assessed by the commissioners of stamps, 
or the commissioners of land-tax, upon appeal as before ; 
and in case the effects shall be ten miles from London, a 
person deputed by the said commissioners shall act in their 
stead, but subject to' their instructions and controuL 

Sect. 23. That where any legacy shall be satisfied other- 
wise than by payment of money, or application of specific 
effects for that purpose, or shall be released for consideration, 
or compoundea for less than the amount thereof, the duty 
shall be paid according to the amount or value of the property 
taken in satisfaction thereof, or as the consideration for re- 
lease thereof, or composition for the same : provided, that 
if any legacy or bequest shall be made in satisfaction of 
any other legacy or bequest unpaid, the duty shall not be 
paid on both subjects, although both may be chargeable 
with duty, but shall be paid on the subject yielding the 
largest duty. 

Sect* 24. That where an executor or administrator shall 
offer to pay or deliver any legacy or residue, deducting the 
duty payable thereon, and the person entitled shall refuse to 
accept such offer, and to give a release and discharge for 
such legacy or residue, then, although no actual tender be 
made, if any suit shall be afterwards instituted, the court may 
order all costs to be paid by the person who refused^ or may 



APPENDIX. 417 

order such costs to be retained out of such leg&cj, together 
with the duty payable thereon, as the said court shall see fit ; 
and in case of a suit for a legacy or residue, the court may, 
in a summary way, order payment of such legacy or residue, 
and the duty and costs. 

Sect. 25. That if any suit shall be instituted concerning 
the administration of the personal estate of any person dying 
testate or intestate, in wnich any direction shall be given 
touching the payment of any legacies or residue, the court 
shall, in giving directions concerning the same, provide for 
the due payment of the duties; and in all accounts of 
personal estate, such court shall take care that no allowance 
be made in respect of any legacy or residue, without proof 
of the payment of the duties. 

Sect. 26. That an executor or administrator may pay or 
deliver any legacy, or any part of any legacy, or make dis- 
tribution of any part of the personal estate, on payment of 
such proportions of the duty as shall accrue in respect of 
such part of such personal estate as shall be so admi- 
nistered. , . 

Sect. 27- That no executor or administrator, or trustee, 
shall pay, deliver, or satisfy, or compound for any legacy, 
or residue of any personal estate, or any part thereof, m 
respect whereof any duty is thereby imposed, without taking 
a receipt in writing, expressing the date of such receipt, 
and the names of the testator or intestate, and of the person 
to whom such receipt shall be giveu^ and of the person to 
whom such legacy or residue, or part of residue, shall 
have ^een given, or shall have belonged, and the amount 
of the legacy or residue, or part of residue, and also the 
amount and rate of the duty payable and allowed thereon ; 
and that no written receipt snail be received in evidence, 
unless stamped as required by that act ; and no evidence 
shall be given of payment of such legacy, or residue, or any 
part thereof, without producing such receipt stamped, unless 
payment of the duty shall first be given in evidence : pro- 
vided, that a copy of the entry, in the books of the commis- 
sioners, of the payment of such duty, shall be admitted as 
evidence thereof: provided also, that payment of any an- 
iiuity, or legacy charged as an annuity, shall not be deemed 
a payment tor which such stamped receipt sha]l be required, 
except the several payments which shall complete the pay- 
ments for each of the first four years during which such 
annuity shall be payable. 

Sect. 28. That any executor or administrator, or trustee, 

E E 
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who shall pay or satisfy, or compound for any le^cy or 
residue, mthout taking such receipt as aforesaid,, and 
causing the same to be stamped within the time allowed, 
shall forfeit 10/. fer centum t>n the money or value for 
which such receipt ought to have been given; and all 
persons receiving the benefit of any such money ^ or other 
property, without giving a written receipt for the same> in 
which the doty shall be expressed to have been allowed or 
paid, and whicn shal^ bear date on the day of signing, shall 
forfeit iOl. per centum on the -money or value of the pro- 
perty so received. 

Sect. 29. That every such receipt shall be brought, within 
twexUy-one days after the date thereof, to the head office of 
the commissioners, or to some other office appointed by 
the eonimissioners, to be stamped, paying the auty for the 
same, and upon such payment, the proper officer shall write 
upon such receipt an acknowledgment of the duty paid in 
words at length, and bearing date the day on wniai such 
payment sbsdl be made, and shall subscribe his name 
thereto, and enter an account in a book ; and the receipt 
shall be forthwith stamped, with one of the four* stamps ; and 
in case the duty shall be paid at any other office to be ap- 
pointed by the commissioners, the receipt whereon such ac- 
knowledgment of the payment of duty shall be subscribed^ 
shall be transmitted within twenty-one days to the head 
office to be stamped; and such officer shall sign an acknow- 
ledgment, that such receipt has been left witn him for such 
purpose, and such officer shall deliver back the same legacy 
receipt stamped, upon re-delivery to him of the acknow- 
ledgment : provided, that if any such receipt shall not be 
brought to any such office within twenty*one days, it shall 
be lawful to carry such receipt to the head office^ with- 
in tiiree calendar months after date, paying the duty, and 
10/« per cerUum on such duty, by way of penalty, and 
the receipt may then be stamped, but the commissioners 
shall not on any pretence, except as after directed, stamp 
any receipt unless the duty shall be paid, and such receipt 
shall be produced to be stamped within the times and in toe 
manner respectively limited. 

{Sect* 30. That if it shall appear to the satisfaction of the 
commissioners, upon oath or affirmation, to be administered 
by a justice of the peace, or master or masters extraordi- 
nary in chancery, that less duty has been, paid for any le- 
gacy or residue, than ought to have been paid, by mistake, 
without any intention to defraud ; and if application be made 
to the commissioners to rectify such mistake before any 
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snky and wtthm three calendar months after payment of the 
money actually paid, it shall be lawAil for the commissioners 
to accept the difference, together with lOl* per centuvt 
on such dtflference, by way of penalty, in full for the duty, 
and which shall be in discharge of all penalties, and to cause 
an acknowledgment to be writtten on the receipt, and alsQ 
to cause such receipt to be properly stamped* 

Sect. 91. That the party payine or satisfying any legacy, 
or residue, contrary to the provisions of that act, who shall 
within twelve calendar months after the offence committed^ 
discover the other party pfibnding, so that such party be 
thereupon convicted, such person so discovering shall be 
discharged from all penalties incurred. 

Sect. S2. Thatwhere,byreasonof the in^ncy, or absence 
beyond the seas, of a legatee, or party in distribution, the 
executor or administrator cannot pay such legacy or resi- 
due, although he may have the same, he may pay such 
legacy, or residue, after deducting the duty, into tne bank, 
with the privity of the accountant general of the court of 
chancery, to be placed to the account of the person for 
whose benefit the same shall be paid ; for payment of which 
money the accountant general shall give bis certificate on 
production of the certificate of the commissioners that the 
duty has been paid ; and such pavment shall be a sufficient 
discharge ; and such money snail be laid out by the ac- 
countant general, without any formal request, in the purchal^e 
of S/. per centum consolidated annuities, which, with the di- 
TidencU thereon, shall be transferred to the person entitled, 
on application to the court of chancery, by petition or mo- 
tion, m a siunmary way : provided, that if it afterwards ap- 
pear that such money has been improperly paid into the 
bank, it shall also be lawful for the court of chancery, upon 
petition, in a summary way to dispose thereof: provided also, 
that if it ^hall appear that the duty paid wa» more than ought' 
to have been paid, it shall be lawftu for the person who shall 
have paid sucn duty, to apply to the commissioners to repay 
such excess of duty; and the commissioners are hereby au- 
thorised to repay such excess ; and if the duty paid appear 
to be less than the duty which ought to have been paid, it' 
shall be lawful for the person who psud such money into the 
bank, upon payment of the full duty to the commissioners, 
with such penalties, if any, as ou^t to be paid in respect 
thereof, to apply to the court of chancery, in a summary 
way, for the repayment of the further sum paid to the com- 
missioners for duty, out of the money in the bank. 

EE 2 
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, Sect* 33. That if at the end of two years after the death of 
any person deceased, it shaU appear to the commissioners, 
that It will require time to collect the debts or effects, or 
that from circumstances it will be difficult to ascertain or 
adjust the amount of the residue, and the parties interested 
shall be desirous of compounding for the duty, it shall be 
lawful for such parties, with the consent of the commissioners, 
to make i^pplication to the court of exchequer at Westmin- 
ster, if the deceased person resided in England, and to the 
court of exchequer in Scotland, if the deceased person re- 
sided in Scotland, for leave to compound such duty^ 

Sect. 34. That if at any time after payment of duty on any 
legacy, or residue, any legatee or party entitled shall be 
obliged to refund, the commissioners may, on due pcoof 
made on oath of the amount of such sums refunded, and that 
by reason thereof there hath been an over-payment of duty, 
repay the over-payment for the duty. 

Sect. 35. That whenever an executor or administrator 
sliall be entitled to any legacy, or residue, such person shall 
be chargeable with the duty when he shall be entitled, in 
the course of administration, to retain it ; and every such 
person, before any such retainer, shall transmit to the com- 
missioners a note containing the particulars of such legacy, 
or residue, intended to be retained, and the amount or value 
thereof, and the duty which such person shall offer to pay 
thereon; and the commissioners shall charge the duty 
thereon, and such duty shall be paid ; and on payment of the 
said duty, the officer appointed to receive the same, shall, at 
t)ie foot of a duplicate of the assessment duly stamped, give 
41 receipt for such duty, which receipt shall be a discharge 
for the duty ; and in case any such person shall neglect to 
pay such duty within fourteen days after the same oueht to 
have been paid, every such person shall forfeit treble the 
value of the duty. 

Sect. 37* That if probate or grant of administration shall 
be void, or be repealed, and such person shall, before the re- 
peal, have paid any duty which shall not be allowed to such 
person, by reason that the same was not really due or payable, 
the money paid for such duty shall be repaid by the comoiis- 
sioners ; but in case such duty ought to have been paid, by 
the rightful executor or administrator, then the payment 
shall be valid ; and such payments shall be allowed in ac- 
count, and the same shall be deemed payments in the due 
course of administration. 
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Sect.S8« That if any person shall wilfully and corruptly 
swear, aSLna, or alledge ^ny matter which snail be false or 
untrue, with intent to defraud His Majesty of any of the 
said duties hereby imposed, every such person shall be liable 
to the pains and penalties of perjury. 

Sect. 89. That if any person shall alter any assessment or 
receipt after the same shall have been signei^ by the officer, 
or shall utter or publish as true any such altered assessment 
or receipt, with mtent to drfraud His Majesty, then every 
person so altering, uttering, or publishing, shaJl forfeit the 
sum of SOOln 

Sect. 40. That persons counterfeiting the said stamps 
shall suffer death as in cases of felony, without benefit of 
clergy. 

* Sect. 43* That one moiety of all penalties and forfeitures, 
where no other mode of prosecution is specially prescribed, 
shall, if sued for within three calendar months from the 
time of any such penalty or forfeiture beine incurred, be to 
His Majesty ; and the other nraiety, with full costs of suit, 
to the person who shall inform or sue for the same withiir 
the time aforesaid, and which may be sued for in His Ma- 
jesty's court of exchequer at Westminster, for offences com« 
mittedin England, or in His Majesty'^B court of exchequer in 
Scotland, for offences committed in Scotland : but it shall be 
lawful for His Majesty's attorney general in England, or 
His Majesty's advocate in Scotland, to stop all further pro- 
ceedings, by entermg a ncdi prosequi. 

Sect. 44. That in default of prosecution within the time 
before limited, no such penalty or forfeiture shall be after- 
wards recoverable, except in the name of the attorney 
general in England, and of the advocate in Scotland, by 
information in the court of exchequer in England or Scot- 
land respectively. 

Sect. 47. That all actions or suits shall be commenced 
within six calendar months after the fact committed,* and not 
afterwards. 

By the stat. 45 Geo. 8. c. 28. s. 2. it'is enacted, that the 
duties granted by this act shall not extend to or be charged 
or payable in respect of any legacies satisfied out of any 
real or personal estate, or in respect of any residue or share 
of any personal estate, or of any monies or residues, or parts 
or shares of monies arising from the sale of any real estate 
of any person dying l^eibre the passing of this act. 

Sect. 3. That nothing herein contained shall extend to 
charge with any of th« duties hereby granted any legacy or 
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residue, or part or share of residue, which shidi be given or 
pass to or for the benefit of the husband or wife of the 
deceased, or to' or for the benefit of any of the ]K,oyal FaraHy. 
Sect. 4« That everv pift by any will or testamentary instru- 
ment of any person dying after the passing of this act, which* 
by virtue of any suoh wifi or testamentary instrument, shall 
have effect, or be satined out of the personal estate of such 
person so dying, or out of aiw personal estate which such 
person shall have power to dispose of, as be or she shaU 
think fit, or which shall have been charged upon or made 
payable out of any real estate, orl)e directed to be satisfied 
out of any monies to arise by the sale of any real estate of 
the person so dying, or which such person may have the 
power to dispose of^ whether the same shall be given by way 
of annuity or in any other fonn> shall be deemed and taken 
to be a feeacy within the true intent and meaouAg of this 
act : provided always, that nothing herein contained shall be 
construed to extend to the charging with the duties by this 
^ct granted, any specific sum of money, or any share or pr6« 
portion thereof charged by any marriage settlement or deed 
upon any real estate, in any case in which any such specific 
sum or share or proportion thereof, shall be appointed or 
apportioned by any will or testamentary instrument under 
any power given for that purpose by any such marriage set- 
tlement or ^ed. 

. Sect. 5. That the duties hereby granted upon legacies, 
or charged upon or made payable out of any real estate, 
or out of any monies to arise by the sale of any real 
estate, or upon residues, or parts or shares of residues of any 
such moniefl, shall be accounted for, answered, and paid 
by the trustees to whom the real estate shall be devised, out 
of which the legacy or share of any money arising out of the 
sale or mortgage or other disposition of such real estate,, 
shall be to be paid or satisfied, or if there shall be np trustees, 
then by the person entitled to such real estate, subject to any 
such legacy, or by the person empowered or required to pay 
or sati^ any «uch legacy; and the said duties shall be 
retained by the person paying or satisfying any such legacy 
or share of money, in like manner, and according to such rules 
and regulations, and under and subject to such penalties, as 
far as the same can be made applicable, as are contained 
in Stat. 36 Geo. 3. c. 52. 

By Stat. 48 Geo. 3. c. 149. s. 35. it is enacted, that the 
probate of the will of any person deceased, or the letters of 
administration pf the efkotA oi' any person deceased, here* 
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tofore granted, or to be hereafter granted, either before 
or upon, or after the lOlh day of October, 1806, diaH 
be deemed and taken to be yalid and available by the 
execntcHV or adminiatrators of the deceased, for reco- 
i^ering, transferring or asmgning any debt or debts, or 
ether personal estate or eflScts, whereof or whereto the 
deceased was possessed or entitled, either wholly or 
partially, as a tmstee; notwithstanding the amoont or 
value of such debt or debts, or other personal estate or 
eilects, or the amount or vidoe of so much thereof, or such 
interest therrin, as was trust property in the deceased (as 
the case may be) shall not be included in the amount or 
vafhie dthe estate, in respect of which the stamp dnty was 
•paid on such probate or letters of administration. 

Sect. 96. That where the executors or administrators of 
any person deceased shall be desirous of transferring or of 
receiving tiie dividends of any share, standing in the name of • 
the decayed, of and in any of the government or parliamen- 
tary stocks or funds, transferrable at the bank of England, 
or of and in the stock and funds of the governor and com- 
pany of the bank of England, or of and in the stock and 
ftmds of any otfier company, corporation, or society whatso- 
ever, passing by transfer in the Imm^ of such company, cor- 
poration, or society, under and by virtue of any such pro- 
bate or letters of administration as tobresaid, and snail alledge 
that the deceased was possessed thereof, or entitled thereto, 
either wlx^ly or partially, as a trustee, it shall be lawftil for 
the said governor and company of the bank of England, and 
for any such other company, corporation, or society as afore- 
said, or €tmr respective officers, tor their indemnity and pro- 
tection, to require such affidavit or affirmation of the fact, as 
hereimi^er is mentioned, if the fiict shall not otherwise satis- 
fiM^orily appear ; and diereupon to permit sudi executors or 
adnnmstrators to transf^ the stock or fund in question, or 
receive the dividends tiiereof, witiiout regard to the amount 
of the stamp duty on the probate of the will of the deceased, 
or the letters of administration of his or her eflects : and 
vHiere the executors or ad mini stra t ors of any person deceased 
shaD have occasion to recover any debt or debts, or other 
personal effiscts, dee or apparently belonging to the deceased, 
and shall alledge that the deceased was possessed thereof or 
entitled thereto, either wholly or partially, as a trustee, it 
shaD be lawful for the person or persons liable to pay or 
deliver sudi debt or debts or other effects, to require such 
affidavit or affirmation of the fiict as hereinafter is mentioned. 
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if the fact shalL not otberwise satisfiictorily appear ; and 
thereupon to pay» deliver, or make over the debt or debts, 
JOT other effects in question, to such estecutors or administra- 
tors, or as they shall, direct, without regard to the amount of 
the stamp duty on the probate of the will of the deceased, or 
the letters of administration of his ,or her effects : and where 
the executors or administrators of any person deceased shall 
have occasion to assign or transfer any debt or debts due to 
the deceased, or any chattels real, or other personal effects, 
whereof or whereto the deceased was possessed or entitled, 
and .shiji alledge that the same respectively was or were due 
to or vested in the deceased, ekh^r wholly or partially as a 
trustee, it shall be lawful for .the perspp or persons, to whom 
or for whose use such debt or debts, chattels real) or other 
personal effects, shall be proposed to be assigned or trans- 
ferred, to require such affidavit or affinpation of the fact as. 
I hereinafler is mentioned, if the fact shall not otherwise satis- 
factorily appear ; and thereupon to accept the proposed as- 
signment or transfer, without regard to the amount of thc^ 
stamp duty on the probate of the will of the deceased or the 
letters of administration of his or her effects. 

Sect. 37. That upon any such requisition as aforesaid, the 
executor or administrator of the deceased, or some other, 
person or persons, to whom the facts shall be known, shall 
make a special affidavit or affirmation of the facts and cir- 
cumstances of the case, stating the property in question, and 
that the deceased had. not any beneficial interejat whatever in 
the same, or no other beneficial interest therein than shall be 
particularly mentioned and set forth (as the case may be), 
but was possessed thereof or entitled thereto, either wholly 
or in part (as the case may be) in trust for some other person 
or persons, whose name or names, or other iufficient descr^- 
tion, shall be specified in such affidavit pr affirmation, or for 
such purposes as shall be specified therein ; and that the 
beneficial interest of the deceased, if any in the property in 
question, doth not exceed a certain value to be therein also 
specified, according to the b^st estimate ths^t can be made . 
thereof, if reversionary or contingent, and that the amount 
or value of the estate, for which the stamp duty was paid 
on the probate of the will of the deceased, or on the let- 
ters of administration of his or her effects, is sufficient to 
include and cover such beneficial interest of the deceased, as 
well as the rest of the personal estate, whereof or whereto 
the deceased was beneficially possessed or entitled, and for 
whicli such probate ox letters of administration ^ludl have 
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been granted, as far as the same have come to the know- 
ledfre of such executor or administrator; and where the affi- 
davit or affirmation of the facts and circumstances of the 
trusts shall be made by any other jperson ithan the executor 
or administrator of the deceased, such executor or adminis- 
trator shall make affidavit or affirmation, that the same are 
true, to the best of his, her, or their knowledge, and that 
the property in question is intended to be applied and dis- 
posed of accordingly ; which affidavits or affirmations shall 
be sworn or made before a master in chancery, ordinary, or 
extraordinary, and shall be delivered to the party or parties 
requiring the same, and shall be sufficient to indemnify and 
protect the party or parties acting upon the &ith thereof; 
and if any person or persons, making any such affidavit or 
affirmation as aforesaid, shall knowingly and wilfully make a 
false oath or affirmation, of or concerning any of the matters 
to be therein specified and set forth, every person so offend- 
ing, and being thereof lawfully convicted, shall be subject 
and liable to such pains and penalties, as by any law now in 
force persons convicted of wilful and corrupt perjury are 
subject and liable to. 
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Account, 

when to be exhibited before the ordiam, HU 80. 82. 

citation by executor or administrator of i^ffitee^ Stc. on passing 
hisy 81. 
ACTIONS, 

by administrator, 25. 51 — 55. 

when not maintainable, 26, 27. 
when maintainable, J6. n. 

on a coveeant^ 5^1. n. 

of debt on simple contract wiU not He against executor, 71. n. 

will not lie against an neacecuter at law fSt a legacy, 540. n. 
ADEMPTION. See Legacy. 
ADMINISTRATION, 

general, when granted, 5. 

of husband's right to, t5. 

how excluded, ib, nl. 

grant of, to widow "or neott of kin» 4. 

may be granted jointly or separately, ib. 

separate administratian preferred, to. n. 

order in which kindred are entitled to^ 5. 6. 

where none have legal jpreference, who selected, 5. n. 

half blood equally mmssible to, fi, 

durante rmnoritate^ 7. 291. 
to whom granted, t5. 

to a creditor, t5. 

to appointee of the crown, ib. 

by whom to be granted, 8 — 15. 

when letters of issue, 18. 

oath on taking out, 19. 

bond and condition thereoif, ib. 

of repealing the grant of, 21 — 23. 

when to be granted with the will annexed, 291— '294. 

durante absentia^ 295. 

pendente lUe^ ib. 
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« 

, ADMINIOTRATOR, 

cannot act before adminbtration granted, 2* 

interest of, when it vests, ib. n. 

death of, 7. 

if two, administration survives, ib. 24. 

powers of, S3, 

mterest of, in intestate's elfects, 25. 35—43. 

actions by and against, seie AcittoNS. '' 

may distrain for rent, when, 28. 30. 

may retain, 32. 

his duty in paying debts, 66. 
ADULTERY, 

is a forfeiture of dower, 123. 

but not of a jointure, ib, n. 

is a forfeitiure of share by custom of London, 135^ 
ADVANCEMENT, 

of a child, effect of, 84. 

only applies to intestacy, ib, n. 

of heir at law, 85. 

by lands in borough-english, 86. 

what shall not be, 87. 

pro tantOy ib» 

what shall be, 88. 

by the custom of London, 135 — I3j9. 

must arise exclusively from personal estate, i5€,. 

by the custom of York, 146—150. 
may arise out of real estate, 146. 
AFFINITY, 

doth not entitle to share of intestate's ^fifects, 107. 
ALIEN, 

not dowable, 123. 

not capable of holding lands, ti. 

may dispose by will of personal estate, 178. 
ANNUITY, 

when interest payable on arrears of, 75. 

to widow when a bar of dower, 169. n. 

^ven by wiU, when first pavment to be made, 333. n: 

pai^ent of, will be secured in equity, 343. n. 
APPEAL, 

administration suspended by, 65, 
APPRENTICE, 

how far executor bound to maintain, 76« ' 

executor's interest in, 76, 77. 
ARBITRATION, 

submission to, by executor, effect of, 61. n. 

when it amounts to an admission of assets, ib, 
ASSETS, 

what are, 55. 

different kinds of, ib. 
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ASSETS, — con/tnu^. 

real asseta when liabhe to simple contract debts, ift. n, 

what shall be assets to make executor or administrator chai^ 

able, 57 — 65, 
equitable assets what are, 77. 
l^al and e(}uitable assets how applied, 77, 78. 910. 
personal, pnmary fund for payment of debts, 501. 

how exempted, 301 — 505. 
priority of the application of real, when the personal estate is 

either exempt or exhausted, 504—309. 
the marshalling of, m favor of creditors, 510. 
legatees, w. 
as against lands devised, 521—525. 

descended, 522. 
not in &vor of a charitable bequest, 549, 554. 
AWARD. See Abbitbation. 

BANK OF ENGLAND, 

must permit transfer of stock into name of executor, 210. 

will not allow a transfer but by all the executors, 280. 
BANKRUPT, 

legatee permitted to prove under commission of bankrupt exe- 
. cutor, 212. 290. n. 

executor becoming so, 289. 

commisdoners cannot assign testator's eflects in hands of exe- 
cutor who becomes, ib. 

recover appointed in case an executor becomes, ib. 

executor cannot prove under his commission without an order, 
290. n. 

assignees of husband, suing for wife's legacy, must make settle- 
ment, 559. 
BASTARD, 

has no kindred, 104. 

who is, 105. 

devise to, when void, 218. 

may take under a will, where so intended, ib. 

devise to, before bom, good, when, 219, 920. 

interest payable on a legacy to a, 552. 
BONA yOTABILIA,what Bre, 8. 
BOND, 

to the ordinary on obtaining administration, 19. 

voluntary, good, 72. 

on an usurious consideratioo, 75. n. 

er turpi causa, ib. 

ddyts, when to be paid, 71. 

when hdr is chargeable with, 75. 
BOROUGH^NGLISH, 

lands not to be broag|it into hotchpot^ 86. 

costom o£, 128. 
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BROTHER, 

of half bifiody when eatideA to adniaiBtritieii, §, 



CHARITABLE USES, 

bequests to charities void in wbat; casei^ 1T5««177* Si4S*«^51. 

in what cues not, ji^9-<*959. 

how a charily mnr be perpetnaled by a becpiCGt pimaaefy, 558. 

in bequests to charities the objects 9h«u|d be properly des- 
erihed, 96(v-a65, 

in favour of diari^ couit of dumcery will iupplj^ the place of 
an excffiitDV» 860^ MU 
will execute a general charitdl>le intendon, 569. 
will not mardiu asseto^ 549s. 964, 

increased rents of charity eqli^Biv ^^ applied, 364, 365. 

devise to. a.so(entif30ut ase though void, yet good as a charitable 
(fisposition, 367. 

in what cases the hdr or next of kin of the testator take, 368. 
the crown distributes a charitable (and, 368, 369. n. 
* the fiQUft of chancerr, 369. n. 
CHATTEL& 

personal, 34. 

real, K. 

may be entailed, when and to what esclent, 179'^i75. 
CHILD POSTHUMOUS, 

entitled to a share in dittributbn, 95. 133. 

may be a legatee, 216. 

when entitled to partidpate in a pSt to children, 2l6^^dl8. 
CODiaL, 

definition of, 251. 

oneration of, as a republication, S51, 95fl. 

aner-purchased estates will pass by, when, 253, n. 
CO-EXECUTORS, 

rmrded as one person, 25. 
CO-IWIRESSES, 

when advanced to abate for the sane, 85. 
COLLATERALS, 

how far representation aBsoBg, admitted, 93. 97. 
COLLIGENDUM, 

grant of letters ad, 261, 
COFEN, 

sown, to wham it thaXk go» 3& 
COPYHOLD, 

eDverned by custom, 128. 
ow devised, 161. 
surrender of, to use of will, not necesiavy, 162. n. 
^dtnesses to a will of, 206. . 
COSTS, 

when executor or adanoiatraljor shall pa^, 55, 5«. 
when not, tft. n. 



COVENANT.^ See Actions. 

debts arising out of, when to be pndy 7a 

when share under statute shall be in satis&ctioB of« 84^ n. 
CREDITOR, 

administration granted to, 7. 

may call for an inventory when, 45. n. 

may object to it^ «rhei^ 48; 

by simple contract of a trader, remedy of agaiasi real MteU, 
55. n. 

CDDBequeBce of his- beine appointed executor, 2Q7» m. 

I^cy to a, when in saii&ction of a debt, when not^ 818«-214. 

donaiio mortit causa not prevalent againat, 9fS54 ii« 

marshalling assets in favor of, 310. 521* 
CROSS REMAINDERS. 198. 
CUMULATIVE LEGACIES. Sec Legacy. 
CURTESY, tenant by the, 119-^128. 
CUSTOMS, 

prevalent in certain counties^ 127, 128. 

of London j 129-^145. 

distrflbution by, 132-^145. 

of Ycffk, 129—132. 145— »155. 

(fombution by, 145 — 155. 

Dfifirrs, 

payment of by executor, 66, 

m what order 66 — 76. 

consequence of his not paying them in order, 79. 

notice of, when executor to have, 73. 

equitable assets how applied ih paying, 78. 

legacy when a satisfaction of, 213. n. 

bimred by the statute of limitations not revived by a devise to 
pay debts, 313. n. 

interest when payable on, 314. 

what amounts to a charge of, upon real estate, 322. n, 
DECREE, 

in equity equivalent to judgment at law, 69. 
DESCENT of Lands, 108—117. 
DEVASTAVIT, 

whall shall be, 73. n. 

by husband, wife liable for, when, 209. n. 

by one of several executors, 276. 

may be proved under commission of bankrupt executor, 289. 
DEVISE, 

executory, what is, 195. 

when void for uncertainty, 195. 

what words necessary to convey a fee by, 195, 196, 
an estate tail, 197. 
an estate for life, ib, 

when revoked, by a subsequent conveyance, 241«— 246. 

lapsed, 325, 326. 273. n. 
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DEVISEfi, 

when liable to pay simple contract debts, 55. n. 
specialty debts, 117. 

assets when marshalled against a, 321 — 325. 
DISTRIBUTION, 

when to be made, 32. 84. 

where intestate left wife and children, 84. 101. ' 

where intestate left children and grandchildren, 92. 

among next of kin, 93. . 

according' to law of country where intestate was domiciled, 1 1. 

between a mother and brothers and risters, 94. 

between grandfather and brother, 99. 

between grandmother and aunt, loq, 102. 

between aunts and nephews, 101, 102. 

distributive share vested on the death of the intestate, 108. 

by the custom of London, 129—145. 

where there is a widow and no child, 133* 145. 

where there are children and no widow, ib, 

by the custom of York, 145—155. 

where there is a widow and no child, 152. 

where there are children and no widow, 150, 151. 
DOMICIL of intestate, 11. n. 
DONATIO MORTIS CA USA, 

definition o£, 229. 

what shall constitute, 250. 232. n. 

what not, 231. ; L/. vv? 

DOWER, 

what u requisite to entitle a wife to, 123. 

forfeited by adultery, ib, 

not barred by husband aliening the estate, 124. 

barred by a settlement when, 126. 

by a conveyance to uses when, 127. n. 

when widow is put to her election, 169. 
ECCLESIASTICAL CpURT, 

cannot hear exceptions to an inventoiy^ 48. 

cannot compel debtor of intestate to pay his debt into court, 83. 

fraud relating to will of personal estate examinable by, 186. 

a&ter of a wul of real estate, ib. 

its power for compelling administrators to make distri- 
bution, 80. 
Eroctor's feesxannot be sued for in, 298. 
as concurrent jurisdiction with the court of chancery when, 
329. 540. 

EJECTMENT. See Actions. 
EMBLEMENTS, what are, 55. 
to whom they belong, 56. n. 
ENTAILS, 

created of chattel^, 1 72 — 175. _ 

to what extent permitted, 1 73. 
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ENTRY, 

not always necessary to give actual poiaessioni 119. 
EQUITY, 

when executor should file « bill against creditQ^ $0, 

a bill for distribution lies in, 89. 215. 

will supply surrenderor copyholds, when, 162 — 1641 

will execute tnut in^aTOilr of a marrfed woman, when, 221 . 

executor trus^ for nftxt of Isin tt,i when» 208. 

will secure the assets in case the executor becomes bankrupt, 

289. 

when and how will to be proved in a court of^ 294^ 295r 

has concurrent jurisdiction with eededastical court, in respect 

to'kgtideS) ^29. MOw 
will secure end appropriate l^gade^ wlieii>. 940-^*^45. 
will supply ^e place of an vx»Mm: in farof of eharitf, 9$0, 56 1 . 
will exocute a geBflrai eharttaMe inteiktion^ 9^2; 
ESTATES, 

howdisposedof to thefaor, I08f«»-i]7. 
EVIDENCE^ 

parol, when admissible to explain » vHl« 191. 

rQ^:aprankQi{itibi^ 2l4.«n. 
probate of will of real estate not« 257. n. . 
EXECUTOR, 

derives his authority from tha w31, 2* n; 258. 
not entitled to compensation for trouble, 82. n. ' . • 

who may be, 206. 

defator, oonaequeoce cif appointment of, 207. 
when trustee for next of kin, 208, 209. 
cmditor, 20?. n. 

who the testator should beware of appointing, 209, 2ia 
what acts may be done by, before probate, 258-- 260. 
actions by. See Actions. 
pavment of debts by. See Debts. 
office of, may be rcSused^aod hpw* 2$l-;r2«4* 
refusal by several co-executors, 262. > 

by some and nvMf by olhevs^ t6. 
esceeutdr &f, 263. 

refi}salbjF, 264, 
acceptance of the omce^crf*! what aiBQUOts iq,, 266, 267. 
must act or shew his intention to do so, to entitle hafiself to .-a 

le^y for fai9 trooble, 267, 268. 
when residue shall ijo to, when not> 268—475. 
m^ ipres^t to a )ifmi9 when, 275. 
how nis own estate may be enntengered, 277. 
when liable for acts of co-executor, 277r-?-28l« 

interest, and to what extent, 282 — 285. 514, 
subject to penalty for not taking probate, when, 285. n. 
becoming bankrupt, consequence of, 289, 290. 
cannot give himsdf a preference in regard to a Iqgacy, 512. 
payment of legacies by, and what he should first observei See 
Legacy. 

F F 
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EXECUTOR de son tort, 
what acts make one, 64. 
what not, 16. 267. n. 
liability o( 65. 

FATHER, 

entitled to his child's estate, when, 94. lOl. 
ma^ appoint guardians for lus children, 150. 222. 

how to inherit, HI. 
FEME-COVERT, 

cannot dispose of her real estate, 122. 

or of her personal estate without consent of husband, 1 81, 182. 

will made1)y, when' sole, avoided by marriage, 184. 

of what property she may dispose without husband's assent, 18 S. 

consequence of appointing her executrix, 208, 209. 

liable for devattavii of husband, when, 209. n. 

'bequest to, how to be made, 220. 

:gift to, when separate estate, when not, 221. n. 

payment of legacy to a, 558, 539, ' 

when it may be fmid to her husband with her consent, 

_ 999. n. 

ilXTUREI^ 

to whom they belong, 57-"40. 
FRAUDULENT DEVILS, 

statute of, 117, 118. 215. 

devise to pay simple contract, before specialty creditors good, 
118. n. 

must provide for najmeiat of debts in a practicable manner, 31]. 
FUNERAL, *^ / 

expences of, 66, 

to what extent allowed, 't5. n, 

"GAVELKIND, custom of, 127. 188. 
^GRANDCHILD, 

distribution how made between child and, 92. 

between brother's child, and brother's grandchild, 97. 
must abate for what his father was a(fvanced, 89. 
interest payable on legacy to infant, 552, n. 

<juardian; 

may be appointed by a father, 150. 222. 

but not by « stranger, 222. 

«ge at wmch an infant may choose, 225. ^«. and see note, 

by whom to be assigned, 225. 556. 

his power and duty, 225. 

half-blood, 

entitied to administration, 6. 

to a share in distribution, 95. 105. 
not inheritable, 115. 
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HEIR, 

when liable to pay dmple contract debts, SS. n. 

entitled to thin^ affixed to the freehold, 57. 
to hdr4oom8, 40. 

to a share in distribution of personal estate, 84. 
to his ancestor's estate, 108 — 117. 

favored by law in respect to his ancestor's debts, 117. 

barred of filial portion by custom of York, when, 146. 

when he shall take by descent, and when by devise, f94« 

must be expressly disinherited^ 195. 

assets when marshalled ap;ainst, 522. 

land devised in mortmain, or money produced by sale of it, 
when resulting trust for, 544, 545. 568. 
HEHt-LOOMS, 

chattels in the nature of, 40. 

inspection of, when granted, 41. n. 
HEREDITAMENTS, 

corporeal and incorporeal, 109.- 
HOTCHPOT, meaning of, 86. 
HUSBAND, 

grant of administration to, 5; 

right thereto, how excluded, ib. n* 

as such, not of kin to wife, 90. n. 

entitled to his wife's real estate for life, 119. 

what property of wife cannot be disposed of by, 164. 

devastavit by, when wife liable for, 209. n. 

entitled to a gift to wife, when, 221. n. 

cannot compd payment of a legacy to his wife, without a settle- 
ment, 559» 

IDEOT, 

husband of, not tenant by curtesy, 120. * 

cannot make a will, 179. 
INFANT, 

cannot act as administrator, 7. 

at what age may mske a will, 144; 160. 

cannot dispose ofreal estate till'of fidl age, 178. 

cannot act as executor, 206» n. 291> 

of bequeathing legacies to, 22 1, 222. 

in venire sa mere supposed in ^law to be born for many pur- 
poses, 216. 

interest payable on a legacy to an, 530—552. 

payment of legacy to an, 5^4 — 557. 

into court, 557. n. 

maintenance of, 3S6^ n. 
E^TEREST, 

on debts, when payable, 75. 514. 

executor liable ror, in what cases, 282—2854 514. 

adminbtrator, when liable for, 285. 

on l^acies, when payable, 285. 550—552. 

directed to be paid on a legacy vests it, 528. n. 542. 

p F 2 
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INTESTACY, what is, l . 

cases in vhioh a lajui fmg die hofcb testate and intestate, 

255— ;i57, 

INVENTORY, 

nature of, and wlwt to contain, 44^56. 

when to be exhibited, 45* p* 

who tnoy caH for it^ %k* '\ 

how to he nade, .46. 

when ^eer€6d 'hefooe f)robate car admiidsiyatiMA uiHter Mal^ 47. 

when creditor may object tp k, 4a« 

must be written and stamp^ ¥i. 

foha ol^ i&. ' 

required fixan tenant for JUe of chattels, .172. 

JOINT-TENANTS, 

cannot devise, 164—169. 

unless joint-tenancy severed, 165. \l 

difference between them ajad joiiitjafterchants, i6. 

may destroy joint-tenancy, how, 167. 

co-executors take residue as, 275. 
JOINTURE, 

not forfeited by adultery, 125. n. 

wife barred of dower by, 126. 
JUDGMENTS, 

when to be paidt •e?. 

priority of, 68« 

not docquetted, how considered, t6« 

when executbirs may con&sa, 74. n. 

not to be preferred to a decree in equityi,.69, 

KING, T 

debtsdue to, wheo: to be paid» 66; • • > 

entitled to eflects of intestates in .what icasos, 104. 

undevised surplus when, 215. .\ 

KINDRED, 

distinguished either by due right Une ^r the collateral^ 9Sii 
bequest tOj w(loeniad^ U^d«r it,i9.Q, 191* 
next of kin when entitled wheriB devise is void by statute of 
mortmain, 368. 

LAND, 

not an advai|cemez^ by cu^^m of London, 1^6^ 
LEASES, 

for years chattels, an(j[ go to administrator, 34, 35. 

renewed, when they will pass unjier a yfiiX pi^evipii^y-made, 

246, 247. T 

LEGACY, 

to next pf kin or i\e^est s^rvjving r^^itions, who ^i^titled, 

191. n. 
to children where numiber is mistaken, 192, 193. 
when ((umi^tive, ^hiE^ ^o|, ;99-Tr?Q2. 



LEGACY,— amUnued. 

^«ii in nAdK^tm of « dtbt* wfaeiiiiot, iiQ— 814. 

on condition not to dispute the will, kow consinied, 224, 225. 

in restraint of marnage, when viilid, wheB Bot, 225—969. 

must be devised over, 226. 

whftt a sufficient devise over, 229. m 
when revoked by a portion g^ven, 247—249. 
when in satkfiu:tioik ^f « pomoii, «49. «. 
ld% to executor, 267, 268. 
to executor ibr hSs trouble, -eflbot o^ 266. n. 
executor cannot give himself a {lf«feren€ii in regard to a, 312. 
wheii to be paid, S15. 
not barred by statute of limitations^ 916; 
payment of, when it will be presumed, l(. R. 
executor's assent to, necessary, ib. 
abatement of, general or speafic, 916. 320, 321. 334. 
l«fi]|i3ln|g oit 316. 
specific, what is, 316, 317. 

dimenee between it and a demcMstrative legacy, 917. n. 

ademption of, 318. 

what 18, ib. n. 
lapsed or vested, in what cases, 325 — 330. 

shall lapse though left to t^galee* and his -executors, 
.273. n. 

may be so penned as to pMveRt its lapse, 274. n. 
distinction between sudi as ere Tested, and such as are not, 

328, 3i9. 
charged on land, when not vested, 329. 
interest payable on, 283. 330—332. 

where legatee is the infant diild of testator, 330, 331. 

where left to infantpay^le at twcntjw>ne, and devised over 
on his dyine before, and he so^dies, 331. 

from whatp^od to conmience, 331, 332. 

when spednc, 332. ti. 

where legatees are infants, ib,, 

vAiei^ agranddrild, 16. 

where a natural child, ib. 

where a wife, ib. • 

where a nephew, ib. 

where an adult, ib, 

when payable at a particular time, ib, 
h^kfite executor pays a, what he should observe, 333, 834. 
payment of, where legatee is an infant, 334—337. 

executor has no right to pay it to the father, 8SS. 

into court under tne stat. 56 G^. 3. c. 52., 337. n. 
payment of, where l^tee is a married woman, 338, 539, 

living separate from her husband, 336. 

equity will not compel payment to husband unless he make 
a settlement, without wife's consent, 339. 
no action at law lies against an executor 'for, 940. n. 



458 iMDSx. 

LEGACY,'-' coBimued. 

payaUe at a future day may be secured aad appropriated in 
• -eqaaty, 540,545, ■ 

w hethe r vetted or contmge&t, 54j. lu 
LEGATEE, 

who may be^ 316. 

who not, ib, 

mamhaHing anets in finrour^o^ 310. SSI— ^2& 
LIMITATIONS, Statute of, 

devise in trust to pay debts, does not revive debt on whaA 
statute has operated, 313, 313. 

aUter,\£ dme has not expired before testators death, 314. n. 

not a bar to a legacy, 516. 
LONDON. See Customs. 

MAINTENANCE, 

directed out of interest of legacy does not vest legpey(599, n. 

money expended for child's, no advancement, 87. 

when allowed to an infant l^atee whilst his f^er b livings 
556. n. 
MANDAMUS, Writ of, 4. 288. 
MARRIAGE, 

relationship by, doth not entitle to share of intestate's efiects^ 

107. 
will made by feme sole, avoided by, 184. 
conditions in restraint o^.when vuid, 225— 220. 
and Inrth of a child, when a revocation of a man's will, 23d— 24 1« 
MORTGAGES, 
when assets, 62, 

to whom mortgage money to be paid, 62, 63. 244. 
when to be paid, 70. 
how far a revocation of a will, 243, 244. 
personal estate primarily liable to ctischarge^ 70. 303. 
alUer, if the debt was not personal, but contracted by another, 

307,308. 
when mortgaged lands devised shall exonerate mortgaged lands 

descended, 304, 305. 
MORTMAIN. See Chamtable Uses. 
MOTHER, 

what a child recdves out of the estate of the, no advance* 

ment, 89. ' 

how distribution made between the mother and brothers and 

sisters of intestate, 94. 96. 

NOTICE, 

of ddi)t8 ofrecord, 73. 
of debts by specialty, ib. 
NUNCUPATIVE WILL, 
what is, 233. 
its requisites, 233, 234. 
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OATH, 

on taking out administration, 19. 
probate, 290. 
ORPHANAGE MONEY, 

release of, binding when, 139. 

nature of the interest in, 144. 
OUTLAWRY, 

eSSsct of on goods of deceased, 60. 

when person outlawed cannot make a will, 1 88. 

PAPISTS, 

their disabilities removed, 188. 
PARAPHERNALIA, 

of the wife, 42. 

husband cannot bequeath them, 45. 

but may alienate them in his lifetime, ib. 
PARSON, 

when entitled to emblements, 36. 

when not, ib, n. 
PECULIAR, 

ecclesiastical jurisdictions, 15. 
PERSONAL ESTATE, 

what is, 160. 

how it may be disposed of by will, 205. 

Srimary fimd for payment of debts and legacies, 501. 
ow it may be exempted, 301 — ^505. 
PLANTATION, 

in fee is personal assets, 57. 
PORTION, 

uuder statute of distributions, when performance of a covenant, 
84. n. 

filial, by custom^ of York, 147. 

when a revocation of a legacy, 247 — 249. 

when legacy a satisfaction of, 249. n. ^ 
PROBATE, 

of will of real estate not evidence, 257. n. 

what an executor may do before, 258. 

cannot declare in an action, ib, n. 

may file a bill in equity, ib, 

how and by whom to be granted, 8. 260. 286. 

of will, when proved in the common form, and when in form 
of law, 286 — 289. 

oath on taking out, 290. ' 

PROHIBITION, writ of, 21. 

QUEEN, 

dowable, though an alien, 125. 

REAL ESTATE, 

when assets for payment of simple contract debts, 55, n. 
what amounts to a charge of debts upon, 322. n* 
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RECEIPT, 

executors joining in a, eflfectof, 277-^981. 
RECEIVER, 

appointed when executor becomes bftnknipC, 9B9. 
RECORD, 

debts of, when to be paid, 07« 

notice not necessary, 77. 
REFUSAL, 

of the offi«« of excQBtai!, how ta be don^Midthccireot thereof, 

S6 1—264. 

when it may be retracted, when not, S63. 
REGISTRY, 

of wills affecting lands in Yorkshire or MiddleifiX, S95-»-f d<f. 
RELATIONS, 

by consanguinity entilicd to inteitalc^s estate, 107. 

who entitled undttr a bequest to^ 191. n. 
RELEASE, 

of one administrator bindt l\is campaniony ^4. li. 

of a debt by executor makes it assets, 61* 
RENT, 

sendee, 29. 

charge, ib. 

seek, ib, 

fee-farm, ib, 

apportionm6nt of^ In fiwaur of eaeeutor of tenant for lifc^, 51. 

a aebt due by special^, 7K 

reserved by parol lease, 72. 

for what, executor is chargeable, tft. b. 

administrator may dbtrain, when, 28. 50. 
REPRESENTATION, 

defined, 91. 

how admitted among collaterals,, 97. 
REPUBLICATION OF A WILL, 

by a codicil, 251, 252.. 

form of, 254. 
RESIDUARY LEGATEE, 

when he is executor^ 261. n. 

entitled to administration de bom$ non, when, 2^. 

takes nothing, where the other legatees abate, 3SQ, 
RESIDUE, 

interest pfexeentor in, 214. 268-^273. 

when co-executors shall be entitled to, 272« 

co-executors take as joint-tenants^ 275* 

interest of particular legacies focms part of, i^ n, 

lapsed legacies form part of, 326. 

bequest of, when lapsed, to whom it devolves, Uf, n. 
RETAINER, 

by administrator, 32. 

in what cases allowed, 52, 33. n. 
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REVOCATION, ' 

of an admimstration, 21 — 25. 
of will of feme. sole bv marriage, 184. 

by another will, 235-^337. 

by cancelling, 237 — 259. 

by, marriage and birth of a child, 239. 

by birth of child morely^ 241. 

in the nature of ademption, 241'— 247. 

SATISFACTION, 

of a covenant by share of perBonal estate, 84, n. 

of a debt by a legacy, 215. n« 

ofaportionby1ll4^y,24<^.n. 
SCIRE FACIAS, 

by administrator on a judgment, 53. 
SECURITY, 

not required from tenant for life of chattels, 172. 

when required on payment of a conditional legacy, 222. n. 

of a trustee, 289. 

when legacies will be secured and appropriated, 340*^343. 
SIMPLE CONTRACT, debts by, 75. 

wh en payable out of real estate of debtor, 59, n. 
SISTER, 

of halfi-blood, entitled to administration, 6. 
SPECIALTY, Debts by, 

what are, 70, 71. 

when to be paid, ib, 

heir liable thereto, 117. 
SPECIFIC LEGACIES. See Legacy. 

TABLE OF DISTRIBUTION, 104. 
TRUSTEES, 

not entitled to compensation for trouble, when, 82. n. 

joining in a receipt, efiect of, 281. n. 

mterest to be paid by, 282. 

when compelled to give security, 289. 

WAGER OF LAW, meaning of, 71. 
WIDOW. See Distribution, Dower. 

grant of administration to, 4. 

her distributive share satisfaction of husband's covenant, 84. n. 

when barred of her share by custom of London, 133 — 135. 

of York, 146. 
4 interest payable on a legacy to a, 332. n. 
WIDOW'S CHAMBER, 

by the custom of London, 132. 
of York, 145. 
WILL, 

distinction between will and testament, 2. 

the use of a, 155 — 159. 

who may mak«, 160. 

G 6 
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WILL,— coNlMMmf. 

what may be disposed of by ,160, 161. 

must not render property unalienaUe, 170. 

persons for want of suffident discretion restrained finom making, 

178. 
restiBinedforwantofsaffidentfiberty and free will, 181. 
incapable of making, on account of criminal conduct, 186. 
rules for the construction of a, 189 — 195. 
%A real estate must be signed by three disinterested witnesses, 

202. 204. " 

their names must be subscribed in testator's presence, 202, 203. 
of personal estate does not require witnesses, 205. 
witnesses to a, who should be, 204. 
how revoked. See Revocation, 
how proved. See F^obatx. 
when and how to be proved in Chanceir, 294, 295. 
memorial and r^stry of, afiecting lands in Yorkshire or Mid- 
dlesex, 295<-»298. 

YORK. See Customs. 



THE END, 
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